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APPRAISAL SUMMARY

Location of the Property:

The subject property Is located along the northeasterly side of Chinden Boulevard a short distance
northwest of the Intersection of East 47th Street and
Chinden Boulevard In Garden City, Idaho. The
property is further Identified by the postal address of
4688 Chinden Boulevard, Garden City, Idaho. The
subject property is a retail store/warehouse/shop
facility, together with on-site improvements and also
fronts along the southeasterly side of Fenton Street to
the rear of the property.

Site:

The subject site Is somewhat Irregular in shape but
has approximately 87.92 feet fronting along the
northeasterly side of Chlnden Boulevard and extends
back to a maximum depth of approximately 300.3
feet. The rear section of the subject property Is wider
than the Chinden Boulevard fronting section, and the
subject building Is set back approximately 150 feet
from Chinden Boulevard (see site map, page A-1 of
the addenda to this report).

i]

The total site area is indicated to be approximately
35,719 square feet
' '.{j
--o!
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Improvements:

The subject improvements consist of a one-story
masonry and wood frame constructed retail store/
warehouse/shop facility which encloses 10,486
square feet. The basic building ls concrete foundation/floor, masonry block wood roof frame with steel
supports and built-up composition roof with decorative concrete tile eaves and covered walk. The
property also has asphaltic paved parking, landscaping, exterior lighting, and other limited site improvements.

Zoning:

The subject property is zoned Commercial under
Garden City Zoning Regulations.

Highest and Best Use:

The highest and best use for the subject site, as if
considered vacant, is believed to be for the development of a lower traffic volume retail store or warehouse/shop facility somewhat similar to that existing
on site. Originally, it was intended that the facility
would principally provide retail store usage typical of
major commercial arterial street locations. However,
the subject property is significantly set back from
Chlnden Boulevard to somewhat nullify Intensive retail
store usage in association with the subject property.
Rather, the facility has gravitated and adjusted
principally to occupations which do not require
prominent major commercial arterial street exposure
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ASSUMPTIONS AND LIMmNG CONDITIONS

This appraisal was made according to the following assumptions and limiting conditions:

ml.
.

1.

The property appraised Is not subject to easements, restrictions. encumbrances, leases, reservations.
covenants, contracts, declarations, special assessments, and ordinances, unless otherwise
specifically noted In this report.

2.

All dimensions and legal descriptions found through available records or on-site inspection are
assumed to be correct

3.

The subJect property will be under management that ls competent and ownership that Is responsible.

4.

All information as found In data furnished is deemed to be reliable; if any errors are found, the right
is reserved to modify the conclusions.

5.

The data and conclusions embodied In this appraisal are a part of the whole valuatfon. No part of
this appraisal Is to be used out of context; and, by itself alone, no part of this appraisal rs necessarily
correct in that it represents only part of the evidence upon which the final estimate of value Is based.

6.

Disclosure of the contents of this appraisal report Is governed by the bylaws and regulations of the
Appraisal Institute.

7.

Neither all nor any part of the contents of this report (especially any conclusions as to value, the
Identity of the appraiser, the firm with which he is connected, any reference to the Appraisal Institute,
or to the MAI or SRA designations) shall be disseminated to the public through advertising media,
public relations media, news media, sales media, or any other public means of communication without the prior written consent and approval of the appraiser.

8.

We have no knowledge concerning the presence of any hazardous materials on the site or in the
structure as of the date of the appraisal. We have not conducted any tests to determine whether or
not such hazardous materials and/ or related conditions exist We recommend that the reader direct
any questions concerning this issue to a firm of registered professional engineers specializing In
providing such testing and analysis. We assume that the site is free from hazardous waste
contamination. Any contamination subsequently found on the subject site, however, automatically
renders this appraisal null and void.

9.

The sketch In this report Is Included to assist the reader in visualizing the property. The appraiser
has made no survey of the property and assumes no responsibftity in connection with such matters.

1o.

The various approaches to value and mathematical calculatlons used In estimating value are merely
aids to the formulation of the opinion of value expressed by the appraiser in this report. In these
calculations, certain arithmetical figures are rounded off to the nearest significant amount.

11.

Employment to make this appraisal does not require testimony in court unless mutually satisfactory
arrangements are made in advance.

12.

Market value as indicated herein is defined as the most probable price which a property should bring
in a competitive and open market under all conditions requisite to a fair sale, the buyer and seller
each acting prudently and knowledgeably, and assuming the price is not affected by undue stimulus.

.
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13.

In order to better estimate the value of the property as a whole, the value of the land and the
Improvements may be shown separately; however, the value shown for either may or may not be its
correct fair market value.

14.

No study has been made to determine whether structures may have an infestation such as termites
or dry rot. In the absence of such a study, it is assumed the property is free from such problems.

15.

The appraiser assumes that there are no hidden or apparent conditions of the property, subsoil, or
structures, which would render it more or less valuable. The appraiser assumes no responsibility for
such conditions, or for engineering which might be required to discover such factors.

16.

The appraiser assumes no responsibility for any structural or equipment defects hidden or
unapparent, or conditions such as substandard insulation, plumbing or wiring, water leaks, defective
roof condition, settlement, or structure problems; or for engineering which might be required to
discover such conditions or factors.

17.

The appraiser does not warrantee the value or the condition of the property. The client and/or
purchaser should satisfy himself/herself that the price and the condition of the property are
acceptable.

18.

The value conclusion reported assumes typical financing terms available to the subject property.

19.

The Americans with Disabilities Act ("ADA became effective January 26, 1992. I (we) have not made
a specific compliance survey and analysis of this property to determine whether or not it is in
conformity with the various detailed requirements of the ADA. It ls possible that a complfance survey
of the property, together with a detailed analysis of the requirements of the ADA, could reveal that
the property is not in compliance with one or more of the requirements of the Act If so, this fact
could have a negative effect upon the value of the property. I (we) did not consider possible noncompliance with the requirements of ADA In estimating the value of the property.

20.

The appraisal assumes compliance of all regulatory governmental entitles and that there are no
private deed restrictions, covenants, or significant easements which would prevent the development
and continued use of the subject property in accordance with its highest and best use as estimated
herein. A title policy report has not been provided pertaining to existing easements or other
restrictions.

0

)

This document Is protected under the copyright laws of the United States of America. Any reproduction or
duplication of any part of this report requires the express written consent of Mountain States Appraisal and
Consulting, Inc.
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COMPETENCY STATEMENT

I hereby certify that I am competent to perform the appraisal problem subject to this appraisaL This
is in accordance with the disclosure for the competency provisions for the Uniform Standards of Professlonal
Appraisal Practice.

DATE OF VALUATION

The effective date of the appraisal ls August 30, 1994. That ls also the effective date for the market
value of the subject property in its present condition. The market value for the subject property In assumed
completed condition is estimated to be upon completion of proposed Improvements and an additlonaJ
occupant for the subject facility, which is anticipated to be approximately October 30, 1994, In accordance
with the limited addition and/or remodel required for that purpose.

HISTORY OF OWNERSHIP

The subject site was purchased in approximately April, 1985, and the existing improvements were
subsequently placed on site. It Is understood that the subject property has been under the same ownership
for the past several years. The property is currently subject to an accepted offer for $30D,DOO. That sale
is intended to be cash to the seller. It is understood that the existing owners have been very strongly
motivated to dispose of the subject property because of other business interests and lack of management
capability because of the other interests. Thereby, the subject property was offered at a very attractive price
and results in the offer currently pending for the subject property.

ESTIMATED MARKETING TIME

The estimated marketing time, based upon present economic and demand conditions for most forms
of real estate within the Boise and Boise valley areas, it is anticipated that a marketing time for the subject
facility should be one year or less from the date of valuation. That statement Is predicated upon the general
and quite widespread improvement in local economic conditions and demand for real estate throughout the
area The five sales referenced within the Sales Comparison Approach to this report all occurred In one year
or less, with the exception of the sale located at 4600 Chinden, which was subject to an option to purchase,
which was negotiated at an earlier date.

Obviously, lf the asking price for the subject property were lowered to a level similar to the current
i:iegotiated offer to purchase, the marketing time would be relatively short.

ESTIMATED MARKETING TIME. Cont'd.

In accordance with general sale information within the Boise area for commercial properties. the
average marketing time in 1992 ls 159 days, and In 1993 was approximately 140 days.

The average

marketing time has averaged approximately 140 days in 1994 to date.
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REGIONAL AND CITY DATA

Location

Ada County and the city of Boise are centrally located in the Pacific Northwest, adjacent to the
region's major highway-Interstate 84. Boise's relative location to other major cities:

City

Air Mites*

Seattle
Spokane
Portland
Salt Lake City
Reno

393
292

343
292
329

•statute, approximate

Area Characteristics

Boise is the capital for the state of Idaho and is the seat of the county government for the county
of Ada. Boise is situated in a valley with mountains to the east and northeast with desert and agricultural
land to the west and southwest. The city developed along the river plain of the Boise River. The oldest
parts of the city lie adjacent to the river, principally on its north side. As the city grew, it expanded to the
south, eventually reaching two natural plateaus, locally referred to as the "bench" areas. Each bench, or
plateau, is 30 to 50 feet high. To the north and east of the city, the foothills rise to a height of about 7,500
feet. The city itself has an elevation of approximately 2,750 feet

Climate

Because Boise is situated in a valley protected on the northeast by the mountains and the plateaus
to the southwest, it experiences a moderate climate not typically found In communities of southern Idaho.
Annual rainfall In the Boise area is approximately 11 to 12 inches and annual snowfall in the surrounding
mountains will frequently range from 40 to 60 inches. Winter average daily temperatures are 20 degrees to
,:,~
r,·

,.

i~-

34 degrees, Fahrenheit; summer daily temperatures range between 60 degrees and 90 degrees Fahrenheit.
Boise;s annual average temperature relative to other major cities:

Page 5 of 52

000210

REGIONAL AND CITY DATA Cont'd.

Annual
City

Average

Temperature
Bolsa
Sacramento
San Francisco
Portland
Great Falls
Reno
Salt Lake City
Seattle
Spokane

.H
·~iJ

s1.10·
60.60"
56.60"

53.oo·
44.70"
49.40"

s,.10·

51.40"
54.80"

Utilities

Within Boise city limits, and also extending to Ada County, domestic water is supplied by Boise Water
Corporation, a private, for-profit corporation. Practices and water rates are regulated by the Idaho State
Public Utilities Commission.. Sewer is generally provided by non-profit "districts" established under Idaho
code. Treatment plants are typically Boise City owned, with the districts paying a fee to the City for their
use. Electric service is provided by Idaho Power Company. Natural gas service is provided by Intermountain Gas Company. U.S. West Communications provides telephone service.

Government/Taxation

City government is a mayoral system and the county government is headed by a board of
commissioners. The City of Boise provides both police and fire protection and full-time personnel. Boise
City and Ada County services are headquartered in a complex located in the eastern downtown section of
the city of Boise.

While there is a state sales tax (5.0 percent), there are no local, county, or municipal sales taxes.
Idaho also has a graduated income tax with a minimum 2.0 percent and a maximum 8.2 percent Property
taxes, for the most part, are considered moderate, with tax rates generally close to 1.5 percent of true cash
value.

Property tax increases are controlled to some extent by state tax law.

Unincorporated areas

generally have a real property tax near 1.0 percent of true cash value. Property is assessed by the county
assessor's office at true cash value with actual physical re-appraisals on a five-year cycle; with trending
during the interim.
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Medical Services

As a metropolitan service area, Boise has two major hospitals: St. Alphonsus, a 269-bed, acute-care
medical center, and St Luke's Hospital, a 300-bed, acute-care medical center. In addition, there is the
Veterans Medical Center with 162 beds, lntermountain Hospital of Boise with 95 beds, and the Idaho Elk's
Rehabilitation Hospital with 50 licensed beds (the latter specializing in sub-acute care). The two major
hospitals represent modern, full-service facilities.

Transportation

Primary transportation access for Boise is Interstate 84. 1-84 traverses through Ada County just south
of the city of Boise, connecting with Idaho Falls, Pocatello, and Salt Lake City, Utah to the east; and
Portland, Oregon to the west. Secondary highway access Is provided by State Highway 55, which extends
north to McCall, 14 miles from where it joins U.S. Highway 95 connecting with Lewiston, Moscow, and
Coeur d'Alene to the north. Boise has a national airport served by United, Sky West, Delta, Horizon, Empire,
and Morris passenger air carriers. It Is also situated on a major east/west rail-line with service provided by
two national railroads. Amtrak and intercity national bus service is also available.

i.,,l'
'J

Quality of Life

Quality of life is one of Boise's greatest assets and is responsible for more influx into the state than
any other factor.. Boise was named one of the top ten communities in which to raise a family within the
United States by Parenting Magazine in March, 1990. Factors contributing to the quality of life within the
Boise area include the climate, recreational facilities within easy reach from Boise, parks and recreational
facilities, availability of medical services, educational facilities, cultural centers, restaurants, relatively modest
cost of living, and serious crime rates below the national average.

Education

Boise State University is Idaho's largest university. Located near downtown Boise, more than 15,000
students are enrolled (fall, 1993) in 120 academic programs, including 11 at the masters level. The university

i~

ill

also includes an accredited Master of Business Administration program .

REGIONAL AND CITY DATA, Cont'd

Last year, 750,000 people attended events on the BSU campus, such as lectures. theatrical
productions, movies, dances, art exhibits, athletic events, and concerts.
d .-_,
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BSU's Pavilion hosts many natlonany famous recording stars, as well as athletic contests and other
events. More than 2.5 million people have attended events in the Pavilion since it opened in 1982. The
Morrison Center for the Performing Arts, which opened in 1984, is one of the finest buildings in the nation

r'\
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for music, theater, dance, and other cultural events.

The Albertson College of Idaho, in nearby Caldwell, is a private liberal arts college that has produced
,

Jill
•
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an exceptionally high number of Rhodes Scholars. Northwest Nazarene College is also located in nearby
Nampa. The new Boise State University College of Technology offers engineering training in conjunction

IJU.
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with the University of Idaho's engineering program.

Other training schools located in the Boise area include ITT Technical Institute, the Teller Training
Institute, Dale Carnegie courses, and the American Institute of Health Technology, to name a few.

Recreation

Recreation is one of Boise's greatest assets. Boise has four distinct seasons permitting a variety of
outdoor activities such as golf, tennis, horseback riding, hiking, skiing, fishing, hunting, and backpacking.
Several miles of bicycle trails along the Boise River were set aside in 1975 and 1976, and expanded
thereafter. In the summer of 1990, the bicycle paths were extended nearly 12 miles from northwest Boise
to Lucky Peak Dam. Water skiing and fishing are available ten miles east of Boise at the Lucky Peak Reservoir. Snow skiing is available only 16 miles from downtown Boise at the Bogus Basin Ski Resort, with six
chair lifts, 45 runs. and night skiing.
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REGiONAL AND CITY DATA. Cont'd.

Cost of Living

Cost of living is an important consideration in determining quality of life for a community. The Boise
market has one of the lowest costs of living of communities in the west with an index of approximately
100.40 (overall rank at No. 2), as compared with the national average of 100 as of the first quarter 1992.
Segregated into major categories, costs are:

MARKET COST OF LIVING INDEX
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Cost of housing is also affordable relative to the average Income and experience of other western
cities. The chart beiow summarizes several indexes of housing prices. The information was derived from
Ada County Multiple Listing Service, and shows information from January, 1989 through December, 1993.

A~era~e
LisUrig

.Price

:~

a
I

,
;d

January,
January,
January,
January,
January,
January,
January,
January,
January,
January,

19B9 to June, 1989
19B9 to December, 1989
1990 to June, 1990
1990 to December, 1990
1991 to June, 1991
1991 10 December, 1991
1992 to June, 1992
1992 to December, 1992
1993 to June, 1993
1993 to December, 1993

$73,789

$76,462
$79,157
$83,703
$87,539
$90,400
$92,923
$98,697
$106,191
$110,351

Av_erage
Selllng

Median

Prl~

.Prtc:e

$71,997
$74,687
$77,642

$62,500
$64,677

$82,232
$85,916
$88,782

$69,900
$75,200
$76,900
$80,000
$83,500
$89,550
$93,000

$91,637
$97,452
$105,002
$109,142

Sale

$68,119

Av~ge
SaleTlme

ffo.~~~!>,$iil{
105.04
105.11
102.46
9B.87

97.55
9938

96.81
9739
9950
101.03
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Population

Selected population statistics for Boise city, Ada County, and Idaho, estimated by the U.S. Bureau
of Census, are:
DECENNIAL CENSUS OF POPULATION
·,

,'idaho.

· ; Ada Co~nty

;,·.,,

~Pm1-

Total
'>;,>;
1990
1980
1970
1960
1950

Total!
.·,~ .,•;

6,7
325
6.8

1,006,749
943,935
712,567
667,191
588,637

13.3

~

:',
CtJg; .

2os,ns

18.9

173,036
122,230
93,460
70,649

54.2

20.,
32.3

Boise

'fa' cti.ffel-

T1;1~:

22.5

125,519
102,451
74,990
34,481

36.6

117.5
Q.3

34,393

As one can see, Ada County and the city of Boise have experienced a period of rapid growth during
the past 12 years. The average rate of increase since 19B0 has been moderately above two percent The
Ada Plannlng Association conducts periodic research to update census data, both for the city of Boise and
Ada County. The chart below summarizes population for Ada County by planning area. with the percentage
increases for each versus the 1980 census. The chart effectively highlights those areas experiencing the
most growth during the 1980's, and total population current as of April, 1993.

POPULATION INCREASE BY PLANNlNG AREA

(Ada Planning Association)
P!&nnfng ~ea

1sS:~
PoPulatlon-

Central Bench
Eagle
Garden City
Kuna
Meridian
North River
City Center
Foothills
Nor1h End
Nor1hwest
Wann Springs
Rural
Southeast
Southwest
West Bench

TOTAL

34,210
5,118
5,299
2,277

7,835
2,970
8,170
16,322
5,424
3,231
15,254

,s,a1s

18,648
32,963
173,036

·-isso c~sus

,•,;,;"

..........

#iii

1980-:1S90

199J?;,;92

%·Increase

Pon. Increase

1993
P.ooulation

35,738
5,970
6,620
2,340
11,958

2.0
39.0
25.0
19.0
46.0

1,982
1,090
1,130
212
4,019

37,720
7,060
7,750
2,552
15,977

3,022
7,6'19
15,555
9,976
5,925
15,336
21,742
20,090

14.0
170
1.0

3,036

420

14
707
389
2,921
347
1,209
4,464

16.0
28.0

883

20,973

43,0B3

5,993

49,076

205.775

21.0

25401

23, 176

Popuf~tton .

680
13.0
19.0

8,386
15,944
12,897
6,272
16,545
26,206

Moderate discrepancy to U .$. Census data due to survey methodology.
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Population growth is expected to continue long term. Forecasts of the projected growth by Ada
Planning Association and Idaho Power Company are reprinted in the tables to follow.

Ada Planning's

estimates were completed in 1988, 1990, and revised In early 1993; Idaho Power Company's, in November,
1993. Although the projections do not exactly coincide. both illustrate the expectation of continued strong
growth for the foreseeable future.

ADA PLANNING ASSOCIATION
PROJECTIONS OF POPULATION
BY PLANNING AREA

!

Pl~r(ril~9

AJ.ea

1~~0 ,

1.

Central Bench
Eagle
Garden City
Kuna
Meridian
North River
City Center
Foothills
North End
Northwest
Warm Springs
Rural
Southeast
Southwest
West Bench
ADA COUNlY TOTAL

1990: 1

200~

I

2010

34,210
5,118
5,299
2.2n
7,835

35,057
7,094
6,672
2,717
11,401

35,925
9,091
8,400
3,241
13,681

37,496
10,544
10,577
3,867
15,870

2,970
B,170
16,322
5,424
3,231
15,254
15,315
18,648
32,963

3,382
9,533
16,530
9,136
3,649
18,193
21,76B
21,586
42,032

5,782
11,161
16,530
13,751
4,018
21,102
29,854
24,628
52,836

5,7B2
12,940
16,530
18,561
4,45B
24,730
38,361
25,873
64,411

173,036

208,750

250,000

290,000

I

IDAHO POWER POPULATION PROJECTIONS
FOR ADA COUNTY

1990
1991

205,780
215.870

1992

221,900
229.350
236,340

1993
1994
1995

242,900

1996

249,820

1997
1998
1999

258,220
267,050

276,130
285,020

2000
2010

349,310

2015

375,560
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Employment/Construction

Economic growth was very strong in the late 1970's. During the early 1980's, Ada County, like the
nation as a whole, experienced a general economic recession. Beginning in 1985, pent-up demand caused
in part by high mortgage interest rates triggered an increase in construction; particularly of apartments and
offices. The result was that apartments were in oversupply near the end of 1986 with an average eight

il
-'I

percent vacancy. Vacancy has been below five percent since mid-1987. Trailing quarterly surveys for 1993
ranged from one to three percent; the January, 1994 report by Ada Real Estate Surveys concludes 3.2
percent.

:11

.'..'J

The office market has regained its strength after a period of 5± years of softness, with vacancies in
the 15 to 25 percent range. Occupancy for suburban space is in the range of 93 percent as identified in
a survey of 9,000,000 square feet by the local chapter of the Building Owners and Managers Association.
The downtown office market is experiencing a similar trend. We have also spot-checked areas in 1993 and
concur with the SOMA estimates. During the initial period of rising occupancies, rents were low-below the
return necessary to encourage speculative new construction. During 1990-91, rents continued to strengthen,
and several new suburban and downtown fringe office projects were completed.

All have received

acceptable rents and absorption.

September, 1992
December, 1990
December, 1987

6.80%
8.60%
14.60%

Construction activity has been strong for five years. The increase is due, in a large part, to the
building of a new regional mall and a multi-story office building in downtown Boise. A 248-bed expansion
of the maximum security wing of the state prison, costing in the range of $30,000,000, has also been
completed. Residential growth fueled the 1990 growth to a new record high; 1991 was lower, partlcularty

In the commercial segment; 1992 rebounded, especially in the single-family housing market; 1993 was also
very strong, fueled in part by record-low mortgage interest rates. A summary of Ada County construction
starts for the past several years is detailed in the following table.
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ADA COUNTY CONSTRUCTION
(millions $)

Jj

':!

I

·,.

.i]

I

1986

I •. J. I'
..

1987

1988

1989
.,

199D

I:

1991

I

1992'.-

I

_..1993'

New Dwellings
QncL multi-family)

1,635

1,380

1,409

2,248

2.534

2,537

3,428

4,839

Dollar Volume

$82.5

$79.0

$93.5

$138.7

$167.6

$108.0

$267.6

$360.5

New Non-Residential

$32..5

$60.2

$103.8

$55.9

$67.9

$54.9

$34.4

$88.3

Alterations, Additions
and Repairs

$49.1

$47.1

$96.5

$98.1

$104.7

$94.9

$142.6

$151.7

$1641

$1B63

$2928

$293.B

$3402

$257.8

$444 6

$600.5

Total Dollar Volume

1

'

Note: Totals reflect date the permits are issued versus construction s1art or finish ..

Boise and Ada County generally outperform the state overall with respect to employment. This
pattern has been particularly apparent during the 1980's, with the reduction in employment in both mining
and timber. Employment trends state-wide and for Ada County are summarized In the table below.

SPOT EMPLOYMENT TRENDS
(Unadjusted)

·~

-J

..
Unemplyn:int

December,
December,
December,
December,
November,
November,
November,
November,
November,
November,

1993
1992
1991
1990
1989
1988
1987
1986
1984
1982

Empfymnt

Spot

Spot

Annu_al Avg.

Annual Avg.

•. Unemply~nt '
· State-,-Vf.Jde

Ernpiy'.mnt

Emplynint

lJ11e111plymnt

stiifo-W!de

Sla,t~::W!d~

State-Wlaa

507,200
492,200
471,300
467,000
458,000
460,400
412,400
406,800
398,400
382,500

512,000
485,000
475,000
463,000
464,000

6.1%
6.5%
6.1%
5.9%
5.1%

Acra Sou_n1>f

ll.da Cou~_ty

3.5%
4.0%
44%
38%
3.0%
30%
3.6%
4.1%
44%
69%

131,100

N/A

123,300

53%
6.7%
5.8%
4.7%
50%
5.5%
5.8%
5.8%
8.3%

114,900
112,033
106,600
105,650
92,850
89,650
Unavailable
Unavailable
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As taken from the Department of Employment Survey, major sectors of employment within the county
are as follows:

ADA COUN1Y EMPLOYMENT TOTALS
(Total Non-Ag/Wage and Salary)
.

.. ,.

:

Aerli

[',

;

'
TotaJ Employment

1.~~o

..·
'.•'•,

;

•

";:'.iune.: .
·:,1~!!1''

December..
',· ,•' 1991-;

'#."

•,

December
i·

'/-i'~s.2 ·

, De~mber~
>19~3 ·

103,824

109,547

114,200

123,300

·128.400

200%
18'0%
143%

21.9%
18.0%
14.1%

2.32%

22.2%

23.6%

24.7%

7.0%

7.3%
6.1%

17.6%
7.6%
65%
5.4%

17.2%
20.9%
17.5%
72%
6.0%
4,7%

Major Employment Sectors:
Services
Retail Trade
Manufacturing, Construction, Mining
Government Administration, Education
Finance, Insurance, Real Estate
Education
Transportation, Communication, Utllities

5.8%

20.8%

18.3%

22.7%
17.4%

73%
6.6%
4.9%

*By place of work, seasonally adjusted.

Periodic surveys of major private employers have been completed by Mountain States Appraisal. the
Idaho Statesman, and the Chamber of Commerce. Results of those surveys depict the following:

BOISE'S TOP EMPLOYERS

Company
1_Q/fa89

Hewlett Packard
Albertson's
Micron Technology. Inc..
St Luke's Regional Medical Center
Boise State University
West Ona Bank
Morrison-Knudsen Company, Inc.
Military - Ada County

St Alphonsus Regional Medical Center
Boise Cascade Corporation

U.S. West

Communlca11ons

Idaho Power Company

4,003
2,023
3,05B
1,700
1,500
1,200

1,000

N/A
1,415
1,050

659
839

1/1,!),91 ..
4,003
2,500
3,609
1,800
1,500
1.410
"2,300
±4,000
1,400

1,100

720

no

750

729

unavall

unavall

Ore-Ida

430

First Interstate Bank of Idaho

325

450
423

Ars1 Security Bank of Idaho

J.R. Simplot Company

~'1 9.~.~t.
4,900
2,715
4,200
2.050
2,240

1,500
980
unavall

1,480
864
634
909
833

474
695
unavail

•Includes railoar refitting shop.
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Ada County is the world headquarters for eight major corporations: Albertsons, Inc.; MorrisonKnudsen Corporation; TJ International; Boise Cascade Corporation; J.R. Simplot Company; Moore Financial
Group; Micron Technology, Inc.; and Idaho Power Company. Additionally, Ore-Ida Foods, Inc., a major
division of H.J. Heinz, maintains its corporate headquarters in Boise. These corporations are innovative
leaders in their respective industries, using excellent technologlcal skills, marketing, and management
practices to maintain their competitive edge. Many smaller corporations, equally aggressive within their
industries, provide Ada County with diverse employment opportunities and a broad-based economy of
complementary businesses. These corporations provide a solid economic foundation for Ada County. Ada
County has also been fortunate to have these corporations support the cultural structure, educational

1

J

institutions, and interests of the community.

They have contributed to many physical facilities for

entertainment and the arts.
'

J

The Idaho Department of Employment released average annual employment for Ada County for the
past 23 years ending December, 1992. The totals are presented In the following table.

Note:

peak

employment typically occurs during the summer months and extending into the fall, with lowest levels in the
late winter months of January through March. Also, military employment, i.e., Idaho Air National Guard,
Army Reserve, etc., based in Boise, are not included in the reported totals.

ANNUAL CIVIL LABOR FORCE

vMt

.';;]
~

1992
1991
1990
1989
1988
1987
1986
1985
1984
1983
1982
1981
1980
1979

qv,ina~ Ii?r: Foh::e; · . f;m.p!~Y~~
125,302
119,872
116,504
109,825
105,455
103,553
102,002
100,045
97,599
94,588
91,012
88,223

120,165
114,970
112,033
106,046
101,331
97,640
95,990
94,133
92,465
87,148
84,182
82,822

68,470
91,180

82,669
87,531
83,143
77,417
72,411

1978

85,990

1977
1976

80,727
75,782
68,433
65,529
62,592
58,038
53,157
49,163

1975
1974

1973
1972
1971

1970

64,370
62,546

60,000
55,471

50,771
47,425

lJfl~ITlploye~ .
5,041
4,901
4,471
3,TT9
4,124

5,913
6,012
5,912
5,134
7,440
6,830
5,401
5,601
3,649
2,847
3,310
3,371
4,063
2,983
2,592
2,567
2,396
1,738

;
'"

fi'at.e
4.0%
4.1%

3.8%
3.4%

3.9%
5..7%
5.9%
5.9%
5.3%
79%
7.5%
6.1%
6,6%
4.0%
3.3%
4.1%
4.4%
59%
4.6%
4.1%
4.4%
4.5%
3.5%
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Historically, much of the area's growth has been in the form of non-polluting industries such as
Hewlett-Packard. which now employs in excess of 4,000 in Ada County. Gross manufacturing/office area
is 1.1 milllon square feet. with an additional 200,000 square foot leased area. The Boise operation Includes
the manufacture of disk drives. LaserJet desktop printers. and large business printers. Other indications of
growth and an expanding economy In the Boise area are seen in the following relatlvely new facilities:

Pacific Press Publishing built a 180,000 square foot building in 1984, two miles east of Nampa. This
facility employs in excess of 200.

ParkCenter, a developing 125-acre office park. contains Albertson's and Ore-Ida's world headquarters,
among other office projects. Several restaurants. two bank branches, several office buildings, a major
expansion to Albertson's headquarters, and a racquetball club have been built In the last five years, with a
159-room hotel completed in early 1986 and a 130-room suites hotel completed in January of 1992.

In 1982, Morrison-Knudsen expanded their world headquarters facility by 350,000 square feet,
bringing the total office campus to 550,000 square feet. Recentralization created excess space In Boise for
Morrison-Knudsen. In late 1988, Moore Financial leased 110,000 square feet to be used as a new bank
service center. I~ the spring of 1989, J.R. Simplot Company leased 75,000 square feet and moved their food
division from Caldwell, Idaho, to Boise. Simplot later built a new office and moved to southeast Boise in
November. 1992. The State Department of Taxation leased all of the space vacated.

Private redevelopment projects have been undertaken in the downtown fringe area, including Eighth
Street Marketplace, a revitalized warehouse district converted to an office, retail and entertainment center;
Old Boise, a retail/office area within reconditioned structures; and the Hoff Building, a 12-story hotel converted to modern office, retail, and restaurant space. The Elks Building (Jefferson Place) was rehabilitated
in 1984 and adds another 56,000 square feet of office space to downtown Boise.

Zilog, Inc. of Campbell. California, designer and builder of micro-computer circuits. boards, and systems, built a plant in Nampa (14 miles west of Boise) in 1980 on a 74-acre site. Zilog purchased a nearby,
partially complete 60,000 square foot building in 1990. and is expanded into that facility (spring. 1994).

There is continuing expansion of Boise State University, with fall, 1993 enrollment of 15,150; full-time
student enrollment is approximately 10.000. Current enrollment Is 40 percent above 1986. A 12,000-seat,
all-purpose Pavilion was completed in 1982 and the Morrison Center, which was completed in 1983, has
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three separate theaters with a total seating capacity of 2,429, and features one of the most advanced
acoustical systems in the nation. A new Computer Science Center was completed in 1986; an engineering/technology building was completed in 1990,

The Boise Municipal Airport, after tripling the size of the terminal building several years ago and
extending the length of the runways, has recently expanded gate facilities to accommodate an Increase in
air traffic. Government and private businesses, located in or adjacent to the airport confines, employ over
3,000 .

,

.
'A

During 1980-85, six neighborhood shopping centers ranging from 15,000 to 165,00D square feet were

1LJ,

i'

,,

built within the Boise planning area. The regional mall in west Boise, with over one million square feet, was
completed in 1988; anchor stores include The Bon, JCPenney's, Sears, and Mervyn's.

Micron Technology, In southeast Boise, is a national leader in computer memory chip manufacturing.
Micron's employment was 1,500 in 1982. Following an employment drop to approximately 700 in 1984-85
due to foreign "dumping" of competing products; employment in 1988 reached 2,500, and a major expansion
of their production facilities in 1990 increased employment to approximately 3,600. Micron expanded to
increase production of computer chips by 20 percent by 1993 year's end. This increase amounts to a seven
percent increase, or 300 new jobs above the 4,200 employed in the spring of 1993. Plans are to add 300
more jobs in 1994.

Plans for rebuilding Boise's core area have turned to mixed-use versus a regional shopping center.
Redevelopment started in 1987 and Is now fully underway. The process of redevelopment could take
upwards of ten years to complete. Initial projects already completed or in process include:

J

1.

A ten-story, 174,000 square foot office tower with First Interstate Bank as the primary tenant (1989).

2.

A $10.2 million convention facility (1991 ).

3.

A 514-space, multi-level parking garage with an adjacent 40,000 square feet of retail shops (1990).

4.

A 420-space, multi-level parking garage with 7,500 square feet of retail shops {1992).

5.

A new transit mall far urban transportation systems {1992).

6.

The historic renovation of The Fidelity, Idaho, Alexander's, and Broadbent buildings (1988-90).

7.

Construction of a ten-story, mixed office/residential tower {1994 start).
Page 17 of 52
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The regional mall, named "Boise Towne Square", proposed for nearly 20 years, opened October 19,
1988. The mall has four anchor tenants: The Bon, Sears, Mervyn's, and JCPenney's, and over 850,000
square feet of gross leasable area. The gross building area for the mall is approximately 1,100,000 square
feel Over 700,000 square feet of additional space has been developed on surrounding properties. National
retailers with facilities within one mile of the mall include ShopKo (91,000 square feet), Target (102,000
square feet), Ross (28,000 square feet), Toys R Us {45,000 square feet), Costco (127,000 square feet),
TJ Maxx (30,000 square feet), and HomeBase {107,000 square feet).

Conclusions

Because of Boise's broad employment base, the economy of the area has not experienced the
economic fluctuations impacting many other regions of the state. Boise is headquarters for a number of
major corporations, the state capital, and a commercial center for southwest Idaho, eastern Oregon, and
northern Nevada. Boise's status as the state's administrative center will continue to reap economic benefits
from new development throughout the state.

The long-term economic outlook for Boise and Ada County appears positive. The area has good
future growth potential attributed to the availability of reasonably priced land, housing costs below the
national average, an abundance of water for irrigation and recreational use, and the high quality of living
available. Redevelopment of the downtown area, a regional shopping center, and other larger commerclal
projects are providing a substantial boost to the local economy in the form of construction jobs and
permanent employment. Idaho. according to Dr. Kelly Matthews, Senior Vice President and Economist with
First Security Bank, "is the place for business in the 1990's. Certainly, Idaho's economy is not an island and
national economic softness wiU have some adverse consequences. A rapidly growing work force - with
productive, well-educated employees in a lower-cost environment with unique quality-of-life amenities however, does place Idaho at a distinct competitive advantage for manufacturing and other business
growth'',.
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The subject property is located In Garden City, Idaho.

Garden City is a small community of

approximately 6,500 populatlon which is situated immediately northwest of the Boise city core area and
bounded on the northeast, east, and southwest by Boise city. Garden City has grown slowly over a long
period of time. It Is heterogeneously developed, primarily with small, inexpensive, medium size dwellings
interspersed with mixed types of commercial, Industrial, and warehouse properties, as well as lower quality
mobile home parks.

Historically, controlllng authorities in Garden City have made land area In the community available
for most any type of development. Therefore, the development of Garden City is quite mixed. Generally,
''.'!

because of the stronger zoning controls in the city of Boise, the areas of Garden City become more
attractive for development with Ught Industrial, service commercial or other Improvements not typically
identifiable with comparable areas within the city of Boise. In addition, prices for land, especially those sites
on side streets from Chlnden Boulevard, were attractive for mixed development. Due to the favorable
position of Garden City In competition with Boise city property, sites within the Garden City area have
Increased substantially in value as demand dictated. It can be noted that prices of land within the Garden
City vicinity declined somewhat In the early to mid 1980's, and have demonstrated significant Improvement
In more recent times.

Chinden Boulevard Is the major commercial arterial street traveling in a northwesterly direction from
the city of Boise to residential and other areas north and northwest of Boise. According to Ada County
Highway District 1990 traffic counts, the average daily traffic on Chinden Boulevard approximates 36,000 to
4D,00O traffic units per day between 37th Street and 44th Street. Chinden Boulevard has two lanes of traffic
moving in either direction, and generally has a center turn lane. The traffic counts indicate that it Is one of
the most heavily traveled commercial arterial streets in the Boise area.

;,}

Therefore, because of the strategic location of Garden City as related to downtown Boise, as well
as the major thoroughfare of Chinden Boulevard, developmental demand is expected to continue throughout
the area in the foreseeable future.

The subject property is located along the northeast side of Chinden Boulevard. The immediate
neighborhood is primarily commercial in character.

]
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At the present time, there Is an older motel located south of the subject property, a retail/warehouse
across Chinden from the subject, and several automobile shops, mobile home sales lots, and other
retail/shop facilities In the Immediate area.

;.]
,,J
....

JJ

]
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Sile Description

The subject site fronts 87.92 feet along the northeasterly side of Chinden Boulevard and extends back
to a maximum depth of approxlmately 300.3 feet along Its northwesterly boundary. The site forms an L-

·-1

II~ ·r,i•
1B ~·

shape, with the rear property line Ind lcated to be 149.76 feet, and which a!so fronts along the southwest side
of Fenton Street The rear portion of the subject site (s Indicated to be 150.09 feet In depth, and Iha most
southeasterly section from Chlnden Boulevard Is Indicated to have a depth of 150.12 feet. The rear portion
and the frontage portion are joined by a connecting "L~, which Is 61.85 feet (see site map. page A-1 of the

addenda ro this report) .

Thereby, I.he Indicated site area is approximately 35,719 square feet .

All services and utilities,

including central sewer, central water, natural gas, electricity, and telephone service are available to the
subject site. As previously noted, the subject Improvements are set back approximately 150 feet from
Chlnden Boulevard to the wider section, or the rear portion, of the subject site.

According to the most recent traffic count da\a, Ch!nden Boulevard has approximately 36,000 to
40,000 average traffic units along that portion honting the subject property. Therefore, it can be readily

noted that the subject property Is located along one of the higher volume, major commercial arterial streets
within the Boise city area and, except ror the setback, would be well exposed for retail use.

The subject site is generally quite level and at street grade with Chinden Boulevard.

The site

apparenUy possesses good soil bearing characteristics. Chlnden Boulevard Is asphalt le paved, but curbs,
gutters, and sidewalks are generally not Installed within the vicinity of the subject. Chlnden Boulevard has
two lanes of traffic moving In either direction and Is genera!\y provided a center tum lane. Fenton Street Is
also asphaltlc paved but does not have curbs, guners, and sidewalks Installed. Fenton Street is only a
secondary collector street, which serves the area to the rear of the sub!ect property and the interior portion
of Garden City.

The subject site is located within Flood Zone

X.

which Is within areas of the 500-Year Flood Zone,

with average depths of less than one foot or with drainage areas less than one square mile.
located within areas protected by levies from fO0-year floods.

It !s also

That information is In accordance with

Community Panel No. 160004-0002-E, prepared by the Federal Emergency Management Agency. The flood
zone is in association with the Boise River. which Is located approximately one mile east of the subject
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At the present time, there ls an older motel located south of the subject property, a retail/warehouse

across Chinden from the subject, and several automobile shops, mobile home sales lots, and other
retail/shop facilities in the Immediate area.

J
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property. As a practical matter, due to the regulatory capability of the Boise River system, the threat of
outright flooding Is practically nil.

Garden City was also connected to the northwest Boise by the development of a Boise River crossing
street known as Veteran's Memorial Parkway approximately seven years ago. The crossing street is located
between East 41 st and East 42nd Street In Garden City and connects with State Street, which is th~ principal
arterial street in northwest Boise.

Also, West 37th Street was connected to Orchard Street and the

Broadway/Chinden Boulevard connector was finished approximately two years ago and provides better
access to all parts of Boise from the Garden City area. Overall, the subject site Is considered to be quite
adaptable to the existing use, and although located in Garden City in an area more typically identifiable with
warehouse and shop space, the facility is considered to be also adaptable to lower traffic exposure, retail
use, and associated use due to the frontage to Chlnden Boulevard, although at a lower level due to the
significant setback.

Description of the Improvements

Building Type:

Retail/Shop.

Stories:

One.

Gross Area:

10,486 square feet.

Construction:

Concrete foundation/floor, masonry block.

Age:

9± years.

Condition:

Good to average.

Quality:

Average.

Rooms:

Thirteen (six office, two retail, retail/storage, coffee/storage, mechanical/storage, two warehouse
areas [existing] - one additional retail/office and shop
area [proposed}).

Exterior:

Split and masonry block, glass, and covered walk.

Roof:

Built-up composition with stucco and concrete tile
eaves.

Windows:

Aluminum frame, insulated pane.
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Doors:

Aluminum frame and glass, steel, wood. and two
10'x10' overhead.

Walls:

Painted block and gypsum board.

Ceilings:

Suspended acoustic tile, exposed truss/Insulation.

Ceiling Height:

9-12 feet

Floor Construction:

Concrete.

Floor Surtacing:

Concrete, carpet, and vinyl.

Heating/Cooling:

Gas fired FWA furnace/evaporative coolers and roof
mounted gas and electric package units.

Insulation:

Ceilings and assumed walls.

Lights:

Diffused and strip fluorescent fixture with some
decorative incandescent fixtures.

Restrooms:

Three {two to three [shower] each).

Trim:

Wood and vinyl.

Storage:

Adequate for type.

Hot Water

Heater:

Yes, for restrooms/coffee room.
individual system

Laundromat has

Special:

Covered walk with fluorescent strip lights, decorative
stucco and concrete tile eaves.

Parking:

Approximately 19,000 square feet asphalt paving,
providing about 30 parking spaces with additional rear
street parking available.

Site Improvements:

Landscape and sprinklers, concrete walks and curbs,
exterior llghts, temporary fence, utility extensions, and
miscellaneous.

Remarks:

This is considered to be an average quality retail/shop /warehouse facility which has a significant
setback (160± feet) from Chinden Boulevard. The
land to building ratio Is about 3.4:1.

:i:J'
.
~

'
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conditions and which are not dependent upon high volume retail usage. The Laundromat, which is located
within the subject facility, serves the immediate area and apparently has been quite successful.
lntermountaln Design occupancy provides some retail usage but is also

The

an appropriate facility for lower

volume retail traffic and accommodates a service commercial use in regard to some warehouse area for the
carpet, tile, and vinyl service activity. The proposed occupant wm also be a combination of retail and shop
area, which will provide an occupancy quite identifiable with the service commercial use location associated
with the subject property. In spite of the significant setback. the subject property does stlll benefit from the
access and exposure to the high traffic volume along Chlnden Boulevard.

All services and utilities are avallable to the subject site. and the property is zoned for commercial
use under Garden City zoning regulations. Therefore. the highest and best use of the subject site, as if
considered vacant, would be fortypfcal uses along Chinden Boulevard and within the general neighborhood
which would be for retail/shop development Different configurations for development on the subject site

LI

~1

:.{I

could be entertained, but ultimately a similar use to that presently existing would be considered identifiable
with the subject site .

The highest and best use of the subject site, as Improved, is considered to be appropriately

.,u

',,.
"1

.z:.

represented by the existing improvement The total land to building ratio Is Indicated to be approximately
3.4:1, which is considered to be relatively typical in regard to retail/shop development commonly located

along suburban arterial streets. The principal difference is the somewhat irregular shape of the existing
property and the significant setback of the building from Chinden Boulevard.

However, as presently

Improved, it is believed that the subject improvements are sufficiently economic to preclude other uses of
the subject site. Thereby, based upon the physical, legal, social, and economic factors affecting the highest
and best use associated with the subject site, it is believed that the facility, as Improved, adequately meets
the requirements for highest and best use of the subject property, although rental levels and Inherent
economic value Is somewhat altered by the development as presently existing.
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Historically, the Garden City area has provided an area for the development of warehouse/shop and
service/commercial uses which have capitalized on the. close in location to the City of Boise and a general
central location to the Boise metropolitan area. Typlcally, those spaces have provided incubator space for
small businesses, contractors, and an abundance of lndividuals involved In the building trades within the
Boise area. The economy and demand for simttar space and real estate. in general, was at a high level in
the late 1970's and early 1980's. The area was adversely affected by the efforts to control inflation In the
earty 19BO's with the rapid escalation of Interest rates. There were limited times of slight improvement
throughout the general Boise area through the mid-1980's but, in general, the demand for real estate and
similar spaces presently existing within the Garden City area were at a quite low level. Approximately 4 to

J

5 years ago the entire area began to improve principally because of an influx of governmental spending,
increased road construction, and an increase of population to the area. That dramatically improved the

J
j

residential construction market and most associated components of the construction Industry. Additionally,
during the lower demand conditions that existed throughout the mid to later 198D's, the west Boise bench
office market was also at a quite low level. That was the direct result of significant construction of newer
office buildings within the downtown and southeast Boise areas which created high vacancy In the older
established office market on the west Boise bench. That affect also was apparent within the Garden City
area which, historically, has not been a strong demand area for office space. During that period of time,
several office properties within the west Boise area were sold at distressed levels or as a result of some
foreclosure actions by several lending Institutions. The resulting liquidation sales created a low rent level
structure throughout the general area, princlpally because of programs that were Instituted to create
occupancy within those facilities at extremely low rates. That rent structure became somewhat ingrained
in the older office facilities within the west Boise area and although has demonstrated gradual improvement
since that period of time, still remains at a lower level than existed in 1979.

Rentals for some poorty occupied facilitles during this period were rented at rates approximating $6
to $6.50 per square foot of useable area on the basis of full service rentals. However, general improvement
within that rent structure has resulted in similar facilities at the present time having a newer or current rental
rates approximating $9 to $10 per square foot of useable area on the basis of full service rents. It Is
anticipated that If the economy continues to improve, slmilar to that over the past two to three years, there

t]'

will be additional increases and upward pressure on rental rates to at least a level which existed in the late
1970's and early 19B0's. The market for incubator shop and warehouse space within the Garden City area

.

...•·ij,
;,

has seen similar demand conditions and rental levels somewhat paralleling the west Boise office market
During the mid-19BD's occupancies within the Garden City area for shop, warehouse, and support office
space declined to levels approximating 75 to 80 percent Rentals also declined during that period with some
Page 28 of 52
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MARKET CONDITIONS AND TRENDS, Cont'd.

rental rates approximating $1.92 to $2.40 per square foot of gross building area with the lessor responsible
for payment of real estate tax, fire insurance, and exterior maintenance.

As the residential construction market and general economy within the Boise area began to Improve,
occupancies within the Garden City area also quickly Improved. Most of the office/shop warehouse facilities
within the Garden City area have been very well occupied over the past three years and substantial
increases in rental rates have been observed. Presently, occupancies throughout the Garden City area
approximate at least 95 to 97 percent and rental rates have Increased to Indicate rentals approximating $3.30
to $4.80 per square foot of gross building area with the lessor paying real estate \ax, fire insurance, and
exterior maintenance. Some of the new facilities which have been built In the northwesterly Garden City
area, also have some rentals negotiated at rates approximating $3.60 to $4.80 per square foot of gross
building area on the basis of pure net rent. That Is, the lessee is responsible for all expenses associated
with occupancy of the subject facilities, generally only except for limited exterior or structural maintenance.

The subject property was also affected by the lower demand conditions existing in the mid to later
1980's, and has had changes in occupancies and tenants. The current rental Is about $6.30 per square foot
for finished area and a nominal month-to-month rate about $1 per square foot for storage. The storage rate
Is considered to only be an interim use, pending finish. The finished rate Is Intended to escalate to $7.05
per square foot in April, 1995, wh[ch will be changed upon completion for the scheduled sale.

Based upon the general Improvement and present economic circumstances, it ls believed that
significant Improvement In demand and associated rent levels should be an important consideration in the
valuation of the subject property.
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PROPERTY VALUATION

THE APPRAISAL PROCESS

There are three basic approaches generally used by appraisers In the estimation of rnarket value.
These three approaches provide data from the market from three different sources when all are available
as explained below.

The Cost Approach involves the valuatlon of the site by comparing to other sites in the area that have
sold in the recent past and making adjustments for differences. To the indicated site value is added the
estimated cost to reproduce or replace the improvements, less any loss of value (depreciation) that may
have occurred.

The Income Approach is a process of developing the net Income from a property Into an indication
of value. This is accomplished by analyzing the relationshlp of net Income from similar properties to their
selling prices in the market The relationship between net Income and selling price is called capitalization
rate. The net income attributable to the property appraised is divided by the capitalization rate to give an
indication of value. Alternatively, In leased fee or cash flow analysis, a discount rate may be used.

--.; :(;..-1
'

..

The Market Data Approach (or the Direct Sale Comparison Approach) Involves a comparison of the
subject property with properties of a similar use, design, and utllity that have sold in the recent past.
Adjustments are made to the comparables for differences to Indicate a value for the subject property.

Normally, these three approaches will each indicate a slightly different value. A final value estimate

'i :;J

J:d
~i

ti

is derived by carefully weighing the various factors considered In each approach and correlating the value
indications.

if any one of the three approaches is not applicable in estimating market value, an explanation will
be given for its exdusion.

.:j,, .J
..:l

·j:.
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ESTIMATED MARKET VALUE OF THE SITE. Cont'd.

Land Sale No. 5 - SEC of Chinden Boulevard and East 39th Street

This is a sale which has not closed but has been negotiated and agreed by the buyers and sellers.
The property is presently pending closing because of the quiet title action to exempt a prior claimant
involved in the subject property. The purchase price is to be $100,000, and the sale site is 15,000 square
feet, which reflects a sale price of $6.67 per square foot of site area.

This sale is also located at a corner locatlon and, in comparison to the subject, is considered to
require a downward adjustment for location/available frontage, smaller size, and corner exposure. After

·.·]

~,'.

adjustment, the indicated market value for the subject is estimated to be approximately $4.08 per square
foot of site area.

Summary and Conclusions

The sales considered herein, as adjusted, Indicate a market value range for the subject site of
approximately $3.85 to $4.16 per square foot of site area.

It is belleved that the near-mid level of the

indicated range is a reasonably appropriate estimation of market value for the subject site, especially

l

considering the somewhat Irregular in shape and limited frontage to Chinden Boulevard. Thereby, the nearsignificant level was estimated to be approximately $4 per square foot of site area and estimated
accordingly. That calculation is as follows:

]
35,719 sf@ $4.00/sf = $142,876

:]
INDICATED MARKET VALUE OF THE SUBJECT SITE, Rounded to:

$143,000

]
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THE COST APPROACH - FEE SIMPLE ESTATE

Re prod uctlon cost estimates for the subject improvements were developed by the use of the Marshall
Valuation Service and general cost data contained in our files. Cost manual reference for the Marshall
Valuation Service is Section 13, pages 16 and 24, and Section 14, pages 24 and 27, and Section 99, pages

3 and 7. Estimated accrued depreciation is based upon an age/life concept and considers the effective age
of the subject facility at approximately ten years, with an accrued depreciation of approximately two percent
per year, based upon a total economic life of approximately 50 years.

The estimated accrued depreciation associated with the site improvements, because of a shorter

economic life, is estimated at a slightly higher level, or approximately 30 percent.

·, l

j

It can also be noted that, In accordance with the discussion under highest and best use and with
general consideration extended to the subject facility, its placement on site and Inherent location, it ls
anticipated that some functional obsolescence may be present in association with the subject facility.

t]

"'

However, that consideration has also been extended to the estimation of market rental in association with
the subject improvements, which indicates a differential between cost and Income and is ultimately
accounted for in the correlation of market value at the conclusion of this report.

Thereby, the Cost

Approach is summarized as follows.

..rnJ

,:.·,,

i

]
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OF LANCE ANDERSON TAKE.

7-10-08

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF ADA

,::OJ-IN STEM,

Plaintiff,
·.; ~

.
Case No. CV PI 0806177

CITY OF GARDEN CITY, IDAHO;
cind WESLEY C. PROUTY,

Defendant~.

DEPOSITION OF LANCE ANDERSON
JULY 10,
BOISE,

2008

IDAHO

BURNHAM HABEL & ASSOCIATES,

INC.

(208)

345-5700

DEPOSI

OF LANCE ANDERSON TAKE
Page 2

Page 4

DEPOSITION or LANCE ANDERSON
BE IT REMEMBERED that the deposition of
Lan.:.: Anderson v.as taken bv the attorney for Defendant
Proutv at the l:m ollkes of Ringer\ La,\ Chartered,
locat..:d al 455 South Third Street Boise. Idaho, before
\1aryann Mallhews. a Court Reporter (Idaho Certified
Shorthand Reporter Number 737) and Notary Public 111 and
for th.: Count1 ot"Ada, State of Idaho, on Thursday. the
10th day of July. 2u08. commenc111g at the hour of
2 00 pm 111 the above-cnutled matter

lN DEX
EXAMINATfON
LANCE ANDERSON
By: Mr. Reid
5
Mr. Da, is
53, 67
Mr. Crandall
64

APPEARANCES

PAGE

EXHIBITS

for the Pla1nt1ff

DESCRIPTION
PAGE
NO.
Third Notice of Deposition Duccs Tecum of 5
l
Lance Anderson

CRANDALL LAW Ol'FICE

Bv Douglas \V Crandall

2

Resume

3

Documents produced by witness

9

42U West ivla1n Street, Sune 206

9

8,mc. Idaho 83702

4

For the Dcfc:ndant City of Garden Cit)·

5
6

Jwncs .I Davis

CD containing Garden City's photographs
11
of scene
Photocopy of aerial photograph
18
CD containing witness' photographs of
23
scenl:

Attorney at l_a w

7

406 West Franklm Street

Photocopies of photographs

24

Boise, Idaho 83 70 I

Page 3
APPEARr\NCES (Continued):

for the Defendant Wesley C. Prouty:
RlNGERT LAW CHARTERED
By: James G. Reid

David P. Claiborne
455 South Third Street
Boise. Idaho 8370 l-2773
Also Present:
Danielle Stem
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Whereupon the deposition proceeded as follows:
(Exhibit 1 was marked for identification
and a copy is attached hereto.)
LANCE ANDERSON,
a witness having been first duly sworn to tell the
truth, the whole truth, and nothing but the truth,
testified as follows:
EXAMINATION
BY MR. REID:
Q. Could you state your name, please?
A. Lance Anderson.
Q. Are you employed?
A. Semi-employed.
Q. Okay. What is the natme of your
semi-employment?
A. I do private investigative work on a
subcontract basis for Rocky Mountain Investigations.
Q. Are you a principal in Rocky Mountain
Investigations?
A. Not anymore.
Q. Who are the principals?
A. Mavis and Warren Schiffer, S-c-h-i-f-f-e-r.
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Q. ls that a corporation?

1
2
Yes.
3
Q. And when you say you do -- what is it,
4
pan-time work for them?
,\_
! 5
Yes. It's on an assignment basis.
6
Q. Okay.
7
A. They get cal Is from various entities -8
insurance companies. State Insurance Fund or law
9
firms -- to do follow-up work; and I get assigned cases
10
as they get them.
11
(Ms. Stern entered the proceedings.)
12
BY MR. REID:
Q. Do you have a business name or are you just 13
14
self-employed doing this?
15
A. Just self-employed.
MR. CRANDALL: This is Danielle Stem, my 16
17
client's mother. Do you have any objection for her
18
sitting in the depo?
; 19
MR. REID: Not at all.
i 20
(Discussion held offthe record.)
21
BY MR. REID:
22
Q. I-lave you had your deposition taken before?
'23
A. Yes.
Q. You used to be involved in law enforcement; 24
is that right?
A.

Q. You did get the subpoena?
A. Yes.
Q. Okay. I'm showing you what's been mark:ed
as Deposition Exhibit No. I. This is the notice that I
sent in the mail, but attached to the notice is a list
of documents that I requested that you bring.
Did you get an opportunity to review that
list?
A. Yes.
Q. And did you bring documents with you today
to the deposition?
A. Yes.
Q. And could you just k:ind of in a general
category. so to speak:, tell me what you brought with you
to the deposition'?
A. Essentially it's my report, and I believe
it's a nine- or ten-page document; and as well some of
the documentation that I had filled out for open records
requests to Garden City Police Department, to Garden
City Public Works, to OSHA, and some of the
communications that I received as a result.
(Discussion held off the record.)
THE WITNESS: I believe additionally I was
asked for a resume, so there is a copy of my resume and
photographs.
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A. Yes.
Q. In that regard did you have your deposition
tak:en when you were involved in law enforcement?
A. Yes.
Q. Ok:ay. So obviously you know the drill that
\1-e go through in depositions?
A. Yes.
Q. Ok:ay. But just to make sure we're on the
same page. I wi 11 try real hard not to speak and a Ilow
you to answer the question if you'll wait until I finish
my questions before you answer.
A. Okay.
Q. If I ask you a question that you do not
understand or would like me to rephrase, please say so.
A. All right.
Q. If I ask you a question and you answer it,
I'm going to assume that you understood the question.
Is thnt fair?
A. Yes.
Q. Prior to your deposition today I think we'd
served you with a subpoena but then I also sent in the
mail to you a notice.
Did you get that notice of deposition for
today?
A. No.
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BY MR. REID:
Q. Oby. Do you have a copy of your resume
handy there?
A. Yes. Actually, it's in there (indicating).
Q. Okay.
A. But I do have one of mine. (Indicating.)
(Exhibit 2 was marked for identification
and a copy is attached hereto.)
BY MR. REID:
Q. Showing you what's been marked as
Deposition Exhibit No. 2, is that a true and correct
copy of your resume?
A. Yes.
Q. Is it current?
A. Yes.
Q. Ok:ay. Good. You also handed me -MR. REID: And I'll have this marked.
(Exhibit 3 was mark:ed for identification
and a copy is attached hereto.)
BY MR. REID:
Q. -- a set of documents that I've marked as
Exhibit No. 3. Could you tell me what those documents
are?
A. Yes. A nine-page report that includes my
specific report: a contact report from Mr. Crandall's
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oflice as to who l shou Id initially contact in this
investigation; a fax from D & L Foundry, F-o-u-n-d-r-y,
and Supply related to the manhole cover manufacturing; a
photo log that includes 15 photographs, and the
descriptions of which, I took; correspondence from Gary
Smith in regard to the assignment; a couple of general
descriptions that were faxed to me by, again, D & L
Supply regarding the manhole covers; an aerial
photograph of the area in question, specifically
referring to the buildings surrounding 47th and Fenton
in Garden City; some correspondence from Frank Walker,
city attorney for Garden City, in regard to my public
records request; essentially the same, a response from
Garden City Police Department, their records custodian,
regarding my public records request a copy of the
letter that I made for Catherine Korvig, K-o-r-v-i-g,
with OSHA for records request; a case log that I created
in regard to my time and bi Iling, two pages; and then
just a cover sheet to the Crandall Law Office regarding
the different activities surrounding my investigation;
and a billing statement.
Q. Did you bring any other documents with you?
MR. CRANDALL: Real quickly, Jim, let me
just review this. There was some additional
information, I think, placed in his report; and I'm not
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and a copy is attached hereto.)
BY MR. REID:
Q. Showing you what's been marked Exhibit
No. 4, can you identify that CD for me?
A. Yes. It is the CD that I received from
Garden City regarding their photographs of the scene.
Q. ls there anything on the CD except photos?
A. No.
Q. Any other documents
A. No.
Q. -- that you brought with you?
Okay. Who originally contacted you in this
matter?
A. Would have been my office. and it was via
Mr. Crandall's office.
Q. Okay. Did you -- who was the first person
you spoke to regarding Mr. Stem and the accident?
A. Mr. Crandall.
Q. Okay. And do you recall approximately when
that was that he contacted you?
A
I believe it was December I 0th
approximately of 2006.
Q. And prior to December I 0th, 2006 did you
have any knowledge of the accident that forms the basis
of this litigation?
1 -.
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sure if we sent it out. Let me make sure.
THE WITNESS. That's the one that's
u~ru~.
MR. CRANDALL: ls this the updated one:
THE WITNESS: Yes.
MR. CRANDALL: Okay.
B)' rvtR. flEID:
Q. It looks like you've got a CD there.

A. Correct. And this is what I received from
Garden City Police Department related to the records
request that I provided to them, and it contains the
photographs that they took of the scene in question.
Q. Why don't l have her mark the CD. We'll
make -- we'll make a copy of the CD and get it back to
you. Does that -MR. CRANDALL: That's acceptable.
BY MR. REID:
Q. A 11 right, Mr. Anderson?
A. Sure.
Q. Okay.
MR. CRANDALL: That's actually my CD. So
you can send me the copy -- or send me the original back
when it's been copied.
MR. REID: Okay.
(Exhibit 4 was marked for identification
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A No.
Q. In that first conversation you had with
Mr. Crandal I -- I take it it was by telephone'?
A. Yes.
Q. Okay. What did he tell you?
MR. CRANDALL: I'm going to object in terms
of work product privileges.
BY ~R. REID:
Q. You can -- unless he instructs you not to
answer. 1ou can answer.
MR. CRANDALL: You can go ahead and answer.
THE WITNESS: Our initial conversation was
just to make an appointment where l could thereby come
down, meet with him in person, and go over what it was
that he felt needed to be done investigative wise in
this case and wanted to know if I'd be able to assist
him with that.
BY MR. REfD:
Q. Okay. Did he inform you at that time that
he represented somebody?
A. Yes.
Q. And who did he tell you he represented?
A. Essentially the victim of this incident,
Mr. Stem.
Q. Okay. Did you then go down and meet with
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Mr. Crandall?
A.~
Q. In relation to December 10th, how long
atter December I 0th was it that you met with him?
A. I met with him, l believe, that day.
Q. Okay. Did he provide you with any written
infi.mnation that day?
A. Just the general overview that I referred
to (indicating) in part of the packet that you received
indicating who the family contact would be that I should
meet and a very general overview of the incident in
question.
Q. And were you given a specific task that he
wanted }OU to do in this investigation?
A. Yes.
Q. And what was your task as you understood
it?
A. To contact some of the different entities
that \\Ould have already been involved at some level,
find out what information they had gathered, and do what
I could to ti) to resolve who the difterent entities
would have been that would have had some holding as far
as the property. the manhole cover in question that was
believed to have been involved initially in what had
occurred. and whatever different agencies may have
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involved, and that the Garden City Public Works office
was obviously involved outside of the actual property
owners, I contacted someone from each of those agencies
and found out what I needed to do in order to get their
reports.
Q. When you went to the scene. what was the
address you went to, do you recall?
A. Yes. lt was 4686 and 4688 Chinden or
Fenton, depending on which side of the parking lot
you're on.
Q. And that's in Garden City?
A. Yes. 47th and Fenton actually.
Q. And do you recall what the names of the
businesses were that were located at that address?
A. Uh-huh. Custom Rock Tops, a custom granite
facility making tabletop counters such as this
(indicating), was the primary business associated
immediately west of the manhole cover in question.
The business that is part of the same
facility, the same building. is an interior business
that is actually owned by Wes Prouty; and he actually is
the owner of the business that Custom Rock Tops has as
well and leases to them.
Q. The interior business. to your recollection
was it lntermountain Interiors?
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already played some role in an investigative manner.
Q. How long did it take you to complete your
investigation?
A. The majority ofmy investigation was
completed by the 24th of February, 2007.
Q. So what have you done since the 24th of
February. 2007 with respect to your investigation?
A. ;':othing other than conferred with
Mr. CrJndall.

Q. Okay. The bulk of your work was done in
the two months from December 10th, 2006 until the end of
February 2007?
A. That's correct.
Q. Okay. Why don't you just kind of first -and we'll get into more detail here in a minute, but
just in general tell me the methodology you used to
accomplish your investigation.
A. Well, initially I wanted to go to the scene
and familiarize n1yselfwith exactly where this was and
what it looked like so that as I ended up interviewing
pel)ple or talking to various people, I would have some
basic understanding of what they were referring to.
After I did that, I made some phone calls.
Since I knew that Garden City Police
Department had responded, that OSHA was going to be
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A.

Yes.
And if I understand what you're saying,
lntermountain -- you believe -- was lntermountain
Interiors and Custom Rock Tops in the same building?
A. Essentially. I mean they have a waH
divider, but it is under the same structure.
Q. Right. With two different addresses?
A. Correct.
Q. Okay. And that's on either Fenton Street
or Chinden Boulevard depending on which way you're
approaching the building?
A. Correct.
Q. Chinden Boulevard runs east and west
essentially?
A. They're parallel. Fenton and Chinden are
parallel.
Q. Why don't l just -- for the next set of
questions here we'I I just have you draw a little diagram
of the building and the area so that we both are
operating on the same page when it comes to discussing
these things.
A. If you prefer, I can refer to the aerial
photograph that has the -·
Q. I have no problem with that either.
MR. CRANDALL; Let's use that as well.

Q.
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That would be a little more accurate, I believe.
MR. REID: What I'd like to do is have the
aerial photograph marked as an exhibit.
\!R. CLAIBORNE: Let me go run a color copy.
MR. REID: Let's take a break here for a
second.
(Recess taken.)
(Exhibit 5 was marked for identification
and a copy is attached hereto.)
BY 1v1R. REID:
Q. Showing you what's been marked as
Exhibit 5. Mr. Anderson, do you recognize that document?
A. Yes.
Q. That's an aerial view of Fenton Street in
Garden City. Idaho?
A. That's correct.
Q. And could you -(The deposition was interrupted.)
THE WITNESS: Excuse me.
(Discussion held off the record.)
BY MR. REID:
Q. l f you could, could you just write on the
top of the buildings which building is Intermountain
Interiors and which building is Custom Rock Tops?
A. Yes. (Witness complied.)
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occurred, took me and showed me where it was then
covered up with an orange pylon and a large piece of
metal.
Q. Can you indicate on Exhibit No. 5 by
drawing a circle where approximately it was that you
believe the incident occurred?
A. Sure. (Witness complied.)
Q. Okay. You've done so with a little X?
A. That's correct.
Q. Okay. And what is your understanding as to
what happened?
A. My understanding is that Custom Rock Tops
was in the process of ordering a new load of granite so
that they cou Id continue on with their process of making
countertops.
A large semi or at least a flatbed had
pulled up with some of the raw granite slabs; and then
one of the Custom Rock Tops employees, Marc Jung,
J-u-n-g, was responsible for operating the forklift and
unloading some of the different pallets that contained
the granite.
In the process of his doing that, he had
what l understand was somewhere in the ballpark of 800
to 1,200 pounds of granite loaded on the front of the
forklift, was in the process of removing it from the
·----'
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Q. Okay. And I believe you said on or about
1
December I0th you had an occasion to visit this building
2
as part of your investigation?
3
A. Actually, the l l th.
4
Q. Okay. And did you -- who did you meet with
5
there, do you recal I?
6
A. At that time -- I'd have to refer to my
7
report and see exactly what I -8
Q. That's fine. Please refer to your report
9
for any question that I ask.
10
A. It wasn't until the 13th that I actually
met with Jerry Rhinehart. the owner of Custom Rock Tops. ; 12
Q. Okay. Now, as you sit here today, do you
13
have a specific recollection of that meeting or do you
14
need to just -- or do you need to rely on your report?
15
A. Both.
16
Q. Al I right.
17
A. I recall some of it.
18
Q. Okay. And why don't you just tell me
19
essentially what you did on the 13th as part of your
20
investigation at this location.
21
A. Sure. He gave me an overview of the
22
business, how it was laid out, when he came into the
23
business, when he began his lease from Mr. Prouty, and
24
then exactly the location of where the incident
25

Page 21

truck and then steering the vehicle to an area where he
could bring it into the business when he unknowingly
drove over a manhole cover that broke. causing the
forklift to tip to the left, at which point a portion of
the forklift impaled the left calf of John Stem.
MR. CRANDALL: Excuse me. I'll object real
quick. The report indicates right leg to the ground,
pinning his right leg to the ground. I think you just
said left.
THE WITNESS: Right leg. l'm sorry.
BY MR. REID:
Q. Where you've drawn the X on Exhibit 5 -and, again, I'm not holding you to any precise
measurement -- this is just for our orientation today -but is that the approximate location of where the
manhole cover was that was involved in this incident?
A. Yes.
Q. Are there other manhole covers on the
property located on Fenton Street inhabited by either
Intermountain Interiors or Custom Rock Tops?
A. Yes.
Q. Do you know how many other manhole covers
there are?
A. Well, personally I saw three other than
this.

6

BURNHAM HABEL & ASSOCIATES,

INC.

(208)

(Pages

345-5700

Q~0 2tzl

LANCE ANDERSON TAKEN 7-10-08
Page
l
2
3
4
6
7
8
9

10
11
12
13

14
15

16
17
18
19
20

21
22
23
24
25

Pc1gt:: 24

2211

Q. Can you -- and, again, refer to your notes
if you wish. Could you indicate, again with -- if you
could, rather than using X's, let's use zeros for the
other three so that later on I don't get confused when
I'm looking at them.
Could you just indicate on the diagram
where the other manhole covers were to your knowledge?
A. (Witness complied.) Two of them were sewer
and one was water, as I recall, and they're
approximately in this area (indicating).
And the third one was somewhere in that
same bal Ipark, but -- somewhat in the same vicinity, but
I guess it's going to be further east or northeast from
the location of where the broken manhole cover was at.
Q. Okay. You said that -- the one that was
broken, was that a sewer or water?
A. Water.
Q. Okay. And the other three, do you know how
many of them were sewer versus water?
A. l believe two were sewer and one was water.
Q. Okay.
A. I'd have to refer to the photographs I took
to make sure.
Q. Fine. Did you take some photographs?
A. Yes.
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speaking of? These are (indicating) -- those are the
ones I took.
MR. CRANDALL: Do you want to number and
copy those and append them to the depo?
MR. REIO: Yeah, could we?
MR. CRANDALL: Yeah.
BY MR. REID:
Q. What I'd like you to do if you could,
Mr. Anderson, is identify on the photos -- we'll have
them marked as an exhibit, but identify on the photos
which manhole cover corresponds with your diagram -A. Sure.
Q. -- so that we have a picture to match the
diagram.
A. Sure.
(Recess taken.)
(Exhibit 7 was marked for identification
and a copy is attached hereto.)
BY MR. REID:
Q. Showing you what's been marked as Exhibit
No. 7. a series of pictures marked Exhibit 7-A through
-0, can you identify what those pictures are?
A. Yes.
Q. What are they?
A. And I'll try to coincide with the photo log
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Q.

Are they part of your -l
Yes. (Indicating.)
2
(bhibit 6 was marked for identification
3
4
and a copy is attached hereto.)
BY l\1R. Rr-:JD:
5
Q. Showing you what's been marked as
6
7
Exhibit 6. can you identify that -A. Yes.
B
Q. -- CD?
9
A. This is a CD that was created as a result
1O
of the digital photographs I took at the location in
11
question.
: 12
Q. Okay. And same thing, we'll get either
; 13
back to you or Mr. Crandall the original of this.
· 14
MR. CRANDALL: Okay.
15
BY MR. REID:
16
Q. Do you happen to have with you any hard
17
copies of the photographs that are on the CD?
18
A. I don't in my packet.
19
Q. Okay. I can tel I you this. I've -- I
20
think I got this from Mr. Crandall. I've got a copy of
21
your report and I think it has some photos in it, so
22
maybe I've got some of your photos.
23
A. I have the photo log that specifically
24
depicts exactly what was taken. Are these what you're 2 5
A.

that will be part of your packet.
Q. Okay. And that's in Exhibit 3, right?
A. Should be in the same order hopefully.
(Discussion held off the record.)
MR. REID: Okay.
THE WITNESS: All right. No. I or what's
on Exhibit 7-A is going to be just an overview of the
Custom Rock Tops portion of the building with those four
glass panels.
BY MR. REID:
Q. If you look at your photo log on Exhibit
No. 3. it's designated I through 15.
A. Yes.
Q. Would that correspond with A through O on
the pictures'?
A. I believe so, yes. It should. Should be
the same order.
Q. Okay. So for example, if I -- wel I, why
don't we just do this for later on in the record. Why
don't you just, if you don't mind, on Exhibit No. 3,
if -- satisfy yourself that they do match up.
A. Right.
Q. But I think on Exhibit No. 3, your photo
log, No. I is A and I think No. 15 is 0.
A. Right.
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Q. lfthat's true, why don't you just write,
if you wouldn't mind, the letters.
A. Sure.
MR. CRANDALL: ls that the one that's part
of the record?
tvfR. REID: This is part of the record,
yeah.
BY MR. REID:
Q. Just write the letters A through O next to
th.-: log.
A. (Witness complied.)
Q. Okay. Now, looking at Exhibit 7, did you
take a picture of the manhole cover that you believed
was involved in this incident'?
A. No.
Q. Okay. Did you take a picture of the area
where the manhole cover was that was involved in this
incident?
A. Yes.
Q. And which picture would that be?
A. It's going to be included in several of the
pictures.
Q. Okay.
A. But in A it would be where the orange pylon
is located in the very center of the photograph.
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granite similar to what I saw in photographs from the
police department of the scene that could have come off
the truck.
Q. Okay. How about I and J? What are those
photos of:
A. I and J -Q. (Indicating).
A. -- are Nos. 9 and l 0?
Q. I and J would be 9 and I0.
A. Okay. This is an overview of that same
area looking at it from south to north that would cover
some of the back door area of Custom Rock Tops as well
as lntermountain Interiors.
Q. Okay. I'm looking now at photograph J,
which is designated on your photo log as No. IO -A. Yes.
Q. -- and there appears to be a manhole cover
there.
A. Correct.
Q. That manhole cover -- [ take it that
manhole cover is not the manhole cover that was involved
in the incident -A. That's correct.
Q. -- in this complaint'.'
This -- l think you call it a sewer cover?
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Q. Oka,. Which other pictures would depict
the area where the
A. In the very next picture. again, it's in
approximately the same location. I had just moved a
little further back from the original location.
Q. Okay.
A. In the third picture or what's depicted as
C, the same thing from a little different location. It
just includes the street sign and the stop sign for
identification purposes. In the next one, which would
be 4 or D. again. it's in the center of the photograph.
Q. Where the ornnge pylon is"J
A. That's correct.
Q. Okay. Is the same thing true with E and
F -A. Correct.
Q. -- where the orange pylon is?
A. Yes.
Q. And H?
A. Is H 7~ His 8. Yes. That is just a
close-up of the same pylon and then the metal cover that
I understood covers the manhole cover.
Q. Okay. Right above that, photograph G, what
does that depict:'
A. That appears to be perhaps some of the
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A. Yes. That is a sewer cover, and then a
little further -- right next to the driveway is where a
second water cover is located.
Q. Okay. So ifl'm looking at photograph J,
the manhole cover that's closest to the bottom of the
picture would be the sewer manhole cover and the one
farther up would be the water manhole cover?
A. That's correct.
Q. Okay. The water manhole cover on
Exhibit J. did you look underneath that'.'
A. No.
Q. Okay And then -- well, ifwe look at
Exhibits K and L, do they depict the water manhole cover
that you just described on Exhibit J?
A. Yes.
Q. Why did you take a picture of that?
A. Sometimes I take pictures not knowing
whether it's going to be significant or not. In this
case I took them because they were water hole -- water
manhole covers and that's the item that was in question
at a slightly different location.
Q. Do you recall the day these pictures were
taken?
A. I can refer to my report if you -Q. Sure.
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A. On January 5th, 2007 I took these
photographs.
Q. And then Exhibits M and N and -- well,
Exhibits Mand N, are they also pictures of the water
manhole cover that is not involved in this incident?
A. M is the water hole -- water manhole cover
that is referred to in the photograph we just spoke of.
Q. Okay.
A. N is the sewer manhole cover that is very
near it. Then in the diagram that I drew where you
asked me to place a zero, that should actually be
slightly into the street because that is the sewer
manhole cover as depicted on my photo log in the last
entry indicating the sewer manhole cover that is
slightly in the street.
Q. That's the picture N?
A. N.
Q. Yeah, N.
A. The very last -Q. Your No. 14?
A. Correct.
Q. Do you want to go ahead on Exhibit No. 5
and just mark it with a -- mark it with an N if you
want.
A. (Witness omp ied.) That's an
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Q. Okay. Did you do anything to compare the
water manhole cover as depicted in Exhibit 7-M to the
water manhole cover that was involved in this incident?
A. No. I was denied access to that.
Q. Okay. Have you ever seen the manhole cover
that was involved in this incident, the broken pieces of
it?
A. Only by photograph.
Q. And would these be photographs from the
Garden City Police?
A. Yes. That will be on the disk
(indicating).
Q. Yeah. Okay. You yourself have never
physically examined the pieces of the manhole cover that
was involved in this incident?
A. That's correct.
Q. Do you know whether or not the manhole
cover that was involved in this incident had the
initials D & Lon it?
A. J understand that only from the report that
I read from Garden City.
Q. Not firsthand knowledge on your part?
A. That's correct.
Q. Okay. And that was kind of leading up to
my next question. Did you make an independent
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approximation.
Q. Then do you want to scratch out the other
one?
A. (Witness complied.)
Q. So what you're saying is on Exhibit No. 5
in the place you marked with an X, that's the area in
which the incident occurred?
A. Correct.
Q. And would be the sewer cover -A. That's in the street.
Q. -- in the street, and the other two zeros
would be water covers, one of which is depicted on
Exhibit 7-M?
A. Uh-huh.
Q. Okay.
A. Yes.
Q. And then what's the last picture?
A. The very last picture is, again, what is
depicted as N, the sewer cover that's in the street.
Q. There's also a pylon?
A. (Witness nods head.)
Q. Is that pylon in the last picture a pylon
that sits where the manhole cover was that -- where the
incident was involved?
A. Yes, sir.
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investigation to determine who either manufactured -well, start with that -- who manufactured the manhole
cover that was involved in this incident?
A. No.
Q. Okay. Is the extent of your knowledge
concerning the manufacture of the manhole cover that was
involved in this incident that which you obtained by
reading the Garden City Police report?
A. That's correct.
Q. And interviewing people?
A. Yes.
Q. Okay. How many different people did you
actually interview concerning your investigation? And
you can refer to your report if you wish.
A. Do you want to include phone calls as well?
Q. No. Just in-person interviews.
A. I believe five.
Q. Okay. And those five people that you
interviewed -- and we'll get into each one of them
briefly, but the five people that you interviewed, at
the time you interviewed them did you record those
interviews?
A. No.
Q. Did you take any notes at the time you
interviewed them?
,,.\
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1

A. Yes.
Q. Are your notes part of the records you
brought··
1\.

5

Q.

f

A.

8
9

Q.

1
1~ l.
-

12
13

14
lS
16
1
l.

·- as you sit here today?
So would I be correct that anything that
3
you recall that she may have told you is contained in
4
your report?
5
A. That's correct.
6
Q. And you don't have an independent
7
recollection of anything else?
8
A. Correct.
9
Q. Okay. Captain Cory Stambaugh of the Garden
0
City Police. Did you have an in-person interview with
him or was that just on the telephone'?
12
A. It was a very brief conversation, and
13 · essentially I learned nothing other than the fact that
l 4
his report was complete and I would have to file a
15
written request for it.
16
Q. Did you have any discussions with him about
7
the details of his report?
18
A. No.
19
Q. Sarne question, then, concerning your -- on
20
page 2 of your report dealing with your written contact
21
here with Cory Stambaugh.
22
Do you have an independent recollection of
23
your conversation other than what is set fo1ih in your
24
report here?
25
A. No.
1
2

l'io.

·• here today?
Do you have them somewhere?
:\o.

They've been destroyed or -Yes. As soon as I created my report, the
notes were destroyed.
Q. Okay. And l take it you have no way of
regaining those notes? You didn't keep them on a
computer or anything?
A. Correct.
Q. Okay. \Vho are the five people that you had
in-person interviews with?
A. Catherine Korvig with OSHA; Jerry Rhinehart
with Custom Rock Tops; briefly spoke with Captain Cory
Stambaugh with the Garden City Police Department; deputy
director David Malin, who at the time was the deputy
director of Garden City Public Works; Wes Prouty; Karen
Anderson, right-of-way agent with Ada County Highway
Distriet; and one more, Max Stith.
Q. And who did you understand Max Stith to be?
A. Max Stith was the original owner of that
A.
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prope11y and who had arranged for the initial
construction to occur.
Q. When you say "that property," do you mean
the building that houses Intermountain Interiors and
Custom Rock Tops?
A. Yes, sir.
Q. Other than your site visit on the day in
January where you took these pictures, have you been
back to that site -A. Yes.
Q.
thesiteoftheincident?
How many times?
A. Several times in an effort to try to get an
interview with Mr. Prouty.
Q. Okay. Have you taken any other pictures
other than the ones you took in January?
A. No.
Q. Okay. And please refer to your report, the
letter which is the first part of Exhibit No. 3. Other
than what is contained in paragraph two of your
report -· excuse me -· paragraph four of your report
where you speak about Catherine Korvig, do you have an
independent recollection of the conversations you had
with her··
A. No.
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Q. And the Garden City Public Works
technician, Eldon -- I'll probably pronounce it wrong-·
Oyadomara'!
A. It's actually Oyadomari. That should be an
"I" instead of an "A" on the very last portion of his
name.
Q. Do you have any recollection of your
conversation with him other than what's in your report
here?
A. No. There was none.
Q. Okay. And I believe you told me you met
with Jerry Rhinehart on December the I 3th.
A. Correct.
Q. Have you met with Mr. Rhinehart more than
once or is that the only time you met with him?
A. I believe that was the only time. Yes, I
believe that was the only time.
Q. Do you have an independent recollection as
you sit here today as to your conversations with
Mr. Rhinehart other than what's in your report?
A. No.
Q. Did you meet personally with Garden City -your report says you had a phone conversation with Frank
Walker. That's on page 2.
A. Yes.
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Did you meet with him personally?
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Q. Do you have a recollection of that phone
conversation other than what's in your report?
A. This was not the only communication that l
had with him.
Q. Okay.
A. There were others I believe further into
the investigation when he reported back what he was able
to find in terms of my request for information.
Q. And how many times did you have contact
with Mr. Walker approximately?
A. At least twice. I believe twice.
Q. What did he report to you that you recall?
A. Ba~ically what he reported initially was
that he wasn't going to be able to tell me anything
because he wanted to meet with their insurance carriers
and people that he needed to speak with before he felt
comfortable in sharing what information he had.
When I met with him -- or not met with him
but had a phone conversation with him some weeks after
that and he had an opportunity to review the information
on my public records request, he indicated that it was a
prt!tty sad slate of affairs in what he was going to be
able to anS\\W for me: That they have a vel} poor

Page
1
2
3
4
5

6
7
8
9

10
11

12
13

14
15
16
17

18
19
20

21
22
23
24
25

4
5
6

7
8
9
1
11

12
3

14
15

16
l7
18
19
20
21
22
23
24

specific meter, when it had been installed or when it
had been replaced or if there was any documentation of
anything in regard to other manhole covers breaking and
circumstances surrounding that.
Q. Do you recall what he told you in response
to that?
A. Again, he said he had no information
covering any of those subjects.
Q. Anything else as you sit here today you can
recall about your conversations with Mr. Walker?
A.
Q.

No.

Okay. On page 3 you have a heading in your
report called "Synopsis of the Garden City Police
Report."
I guess my question there is under that
topic of synopsis of the Garden City Police report, is
this a summary you prepared just by reading the police
reports?
A. That's correct.
Q. Did you specifically interview any of the
officers involved with regard to this incident or just
read their reports?
A. I just read reports and was not allowed to
do those interviews.
Q. Okay. Did you request to do those

9

4

records system; their information in terms of what had
1
been rt!tained about their maintenance or upkeep or when
2
various portions of the city's water meter system was
3
installed or reviewed, there was no documentation
4
available.
5
Q. Anything else you recall with respect to
6
your conversations with Mr. Walker?
7
A. The only thing that's not in my report was
8
a specific comment he made in which he said it's very,
9
quote, unquote, loosy goosy.
Q. Do you know what he -- did you know what he
was referring to when he said that?
A. Yes.
Q. What do you believe he was referring to?
A. Poor documentation and not a very efficient
paperwork system generated to cover the different issues 16
I was concerned about.
17
Q. Okay. And what were the issues you were
18
concerned about with him?
19
A. When different inspections had taken place
20
of the manhole covers that might give some indication as j 21
to if there was any documentation concerning damage or . 2 2
·23
potential fractures of any of the manhole covers, if
24
there was any documentation as to exactly when the
existing manhole cover on that specific -- covering that
25
1

interviews'?
A.

Q.

Yes.
Who did you make that request of?

A.

I spoke

Q.

And Mr. Stambaugh told you what?
He said that his report was complete but

to Cory Stambaugh.

A.
that they had been instructed to -- everything had to go
through Chief Bensley, and Chief Bensley would have to
sign off on all of the reports.
Then it would have to go over to the city
attorney's office, and any information that any oftht::m
were able to give to me would have to come from the
report after X number of things were blackened out.
Q. Would I be correct that you were not. then.
able to independently verify any of the statements that
were in the police reports by talking to the police
officers themselves?
A. That's correct.
Q. And there's where I think I was a little
confused. J think you've cleared it up for me.
If you look at page 4 of your report -I'll just use this as an example -- in the middle
paragraph it says: "Sergeant Brannon reported that he
closely examined the damaged cover ... "
Am I correct that what you're saying in
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your report here is that's what you read in his report;
he didn't report that to you himself?
A. That's correct.
Q. Yeah. Okay. Do you recall speaking with
Dona Sovereign?
A. Yes.
Q. Was that an in-person or telephone
conversation?
A. In person.
Q. And do you recal I where that was?
A. Yes.
Q. At Intermountain Interiors?
A. That's correct.
Q. You speak of your interview with her on
page 5 of your report. Do you recall anything about
your conversation with her on the 4th of January, 2007
except what's in your report?
A. No. My intent wasn't necessarily to
interview her as much as it was to arrange for an
interview with the owner.
Q. Sure. And while we're on that page we
might as well cover Karen Anderson also. In your report
at page 5 you indicate you met with Karen Anderson on
theSthofJanuary,2007.
A. Yes.
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report that had -- can we just go off the record?
MR. REID: Yeah.
(Discussion held off the record.)
BY MR. REID:
Q. If I recall your earlier testimony, you did
not record your conversations with any of the people
that you interviewed; is that right?
A. That's correct.
Q. In your -- again, I'm referring to your
interview with Mr. Prouty.
A. Okay.
Q. If you look at page 6, the very last
paragraph -- and I'll just read right out of your
report. Then I'll ask you a question about it. It
says:
"He said nothing was ever mentioned
on paper, but he has always told his
fork] ift operators never to drive
over them because he just didn't
trust them."
And I think you're asking about water meter
covers; is that right?
A. Yes.
Q. Did he explain to you what he meant when he
said he just didn't trust them?
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Q. Do you recall anything about that meeting
that's not set forth in your report at page 5?
A. No.
Q. On page 6 of your report you set forth your
meetings with Wes Prouty?
A. Yes.
Q. And he was the owner of lntermountain
Interiors?
A. That's correct.
Q. Okay. And that's who I represent in this
action.
A. Okay.
Q. Okay? Do you recal I anything about your
interview and meeting with Mr. Prouty on the 9th of
January, 2007 that's not in your -- other than what's in
your report?
A. No.
MR. CRANDALL: I'm going to object to the
question from the standpoint that the report that was
originally provided has been supplemented and added to,
and so in terms of questioning I'd like the different
reports differentiated, if I could.
Do you understand what I'm saying?
MR. REID: No.
MR. CRANDALL: We gave you originally a

41,
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A. No. I tried to get him to expound on that,
and he said that he was never personally aware of one
breaking; he just didn't trust them.
Q. And when he told you that, was he referring
to any specific water meter -A. Not really.
Q. -- cover?
At the time he made this statement you were
at Intermountain Interiors, right?
A. Yes.
Q. Do you recall where you were?
A. In his office.
Q. Okay. You weren't outside, for example?
A. Correct.
Q. Okay. And I believe there was -- I know
there was a notation in one of the Garden City Pol ice
officer reports, but -- I think it was Officer
Stambaugh, but I'm not sure.
Do you recall a notation in one of the
Garden City Police officer reports concerning a
statement that the pol ice officer thought that
Mr. Prouty made?
A. Yes.
Q. But I take it you have never interviewed
the police officer to verify that statement that's in
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the report?
A. Correct.
Q. Okay. And for purposes of these questions
I'd like you to take a look at Exhibit 7-L. which on
your photo log would be No. 12.
A. Okay.
Q. As l understand it, that is a picture of a
water meter cover but not the one that was involved in
this incident; is that right?
A. That's correct. And the next photograph is
a close-up of that to further identify it.
Q. Okay. That's M?
A. Yes.
Q. Okay. But looking at Exhibit 7-L, does it
appear to you that there's a depression around that
water meter cover (indicating)?
A. Yes.
Q. Do you know whether or not that has been
repaired since you took this picture, that depression,
and covered up?
A. I do not.
Q. Do you know whether or not Mr. Prouty was
referring to the water meter cover as depicted in
Exhibit L when he made the statement to you that he
didn't trust them?
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December?
A. My recollection was that it appeared pretty
much the same as it was when I took the photographs.
Q. Okay. Do you know who put that concrete in
there?
A. Again, in conversation with a gentleman
that came into the office with Mr. Prouty and I, a
Mr. Tuttle, he indicated that he saw a large number -- I
believe he said eight or so -- people from Garden City
Public Works that were there working on it shortly after
it al I occurred.
MR. DA VIS: Object to the -- excuse me. I
don't object to the form of the question but I object to
the answer as not being responsive to the question. The
witness was asked do you know and he expounded. So move
to strike that po11ion of the answer that's not
responsive to the question.
l3Y MR. REID:
Q. Okay. Did you attempt to ascertain who was
imolvcd in rlacing the concrete around the area where
the pylon is in Exhibit 7-A?
A. Yes.
Q. And what did you do in that regard?
A. I spoke only with Ms. Sovereign from
Intcrmountain Interiors and Mr. Tuttle.
Paqe 49

Page 47
1
2

c::

~)

6
7
8
9

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. DA VIS: Object to the form of the
question. It's been asked and answered.
Go ahead.
THE WITNESS: I assumed he was talking
about the ones on his property, which included both.
BY MR. REID:
Q. Okay. Do you know whether or not the water
meter -- tile area -- because [ realize you didn't get a
chance to see the water meter cover itself, but do you
know whether or not the area around the water meter
cover that was involved in this incident was depressed?
A. [ never had an opportunity to review that.
Q. And I don't know that we have a real
good -- well, we don't have a real good picture because
the pictures you took in January, the area where the
water meter cover is that's involved in this incident
has been repaired with concrete; is that right?
A. Correct.
Q. And I'm correct that you don't know what
that area looked like before the concrete was there; is
that right?
A. That's true.
Q. Do you recall whether or not that con -whether or not the concrete depicted on Exhibit 7-A was
there when you first visited the site on the 13th of
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Okay. And what did they tell you?
A. They told me what they knew in terms of
public works being the ones that had done whatever work
was there, including placing the pylon and the concrete
cover.
Q. Did you ever check with Garden City Public
Works and determine if someone had put that pylon there
and the concrete cover?
A. I tried but was denied an interview.
Q. And I ikewise with respect to the water
meter cover that's depicted in Exhibit 7-M and
specifically -- and also that's depicted in Exhibit 7-K,
did you talk to anybody at Garden City concerning the
repairs to the depressed area around that cover?
A. No.
Q. Did you speak to anyone at lntermountain
Interiors concerning the repairs to the depressed area
around that cover?
A. No.
Q. Do you know today that that's been
repaired?
A. No.
Q. Okay. Earlier I thought it was Officer
Stambaugh who made a report that talked about a
statement from Mr. Prouty, but I think it was Officer
Q.
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Compton. I don't think it was Officer Stambaugh.
1
A. Correct.
2
Q. So l better ask this question. Have you
3
ever personally spoken to omcer Compton about any
4
statements he may have made in his investigative
5
reports?
6
A. No.
7
Q. Okay. So in your report when you speak
8
about statements that were made by the Garden City
9
officers, you're relying purely on what you read?
10
A. Absolutely.
: 11
Q. Would you look at page 8 of your report,
12
Exhibit 3.
.13
A. (Witness complied.}
, 14
Q. In the second full paragraph it says: "Max
15
said that it was his recollection that the original
16
utilities came from Chinden and not Fenton Street."
17
Then you say: "He thinks Purdy may have changed it to i 18
Fenton Street."
19
When you use the word "Purdy" there, do you
20
mean Prouty?
21
A. Yes.
22
Q. Okay. And do you recall anything more than
23
what you may have said in that sentence about how these 2 4
utilities would have been changed from Fenton to
25

personally had changed anything; is that right?
A. That's correct.
MR. REID: Why don't we take a break for a
minute.
(Recess taken.)
MR. REID: Back on the record.
BY MR. REID:
Q. If you cou Id turn to page 8 of your report,
Exhibit 3.
A. (Witness complied.)
Q. Looking at the last full paragraph where
you talk about a hole being drilled in the manhole
cover -- do you see that?
A. Yes, sir.
Q. What investigation did you do in regard to
attempting to determine how that hole may have been
drilled in the manhole cover?
A. There's been none.
Q. Other than what's in the report here, did
Mr. Malin say anything to you that you recall today -A. No.
Q. -- concerning that issue?
A. No.
Q. Have you been told about anyone else
investigating whether or not somebody drilled a hole in
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Chinden 9
1
A. No, other than he had a very poor recall
2
and indicat1:d to me that he had a very poor recall and
3
could not find any documentation; it was just kind of a
4
gut feeling.
5
Q. Didn't point you to any specific facts?
6
A. Correct.
7
Q. Did you talk to Mr. Prouty about the
8
utilities?
9
A. Yes, we had a conversation.
10
Q. Did he tell you that he had changed the
11
utilities from Chinden to Fenton?
12
A. The only thing he indicated -- no, to
13
answer your question.
• 14
Q. What did he indicate?
15
A. That the only change he was aware of was
16
that initially there were three water meters that
17
facilitated three different business entities but that
18
one of the pipes had broke and it coincidentally ran
19
underneath the business.
20
So public works had it changed to where the
21
new Iinc would avoid going undemeath any business and 2 2
would independently facilitate the other business, the
23
third business.
24
Q. Mr. Prouty did not tell you that he
25

the manhole cover that was involwd in this incident?
A. No.
Q. Have you ever seen a picture of the pieces
of the manhole cover that was involved in this incident
that looks like there's been a hole drilled in them?
A. No. The only pieces I've seen didn't
include all of the pieces.
Q. Okay. Do you know where the pieces are, as
you sit here today, of that manhole cover?
A. My last information was that it was being
retained at the evidence lockers at Garden City Police
Department.
Q. And who did you get that infom1ation from?
A. I believe Mr. Stambaugh.
MR. REID: That's all the questions I
have. Thank you for your time. Maybe Mr. Davis might
have some questions.
MR. DA VIS: Oh, I always·· it's Mr. Reid's
dollar, so I might as well take some time and ask you
some questions.
EXAMINATION
BY MR. DA VIS:
Q. Mr. Anderson, my name's Jim Davis and I'm
representing Garden City in this case.
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Okay.
You weren't personally present when the
accident happened, were you?
A. No.
Q. You didn't interview Mr. Jung?
A. No.
Q. And you didn't interview Mr. Stem?
A. No.
Q. Linder prior questioning you said that
Mr. Jung unknowingly drove over the manhole cover. How
do you know that?
A. From the reports.
Q. Okay. So that you're relying upon the
pol ice reports 9
A. Correct.
Q. And it's your understanding that it
describes whether he drove over the manhole cover as
knowing or unknowing?
That's your memory?
A. My understanding was that he had no idea
what may have potentially caused the accident until all
of a sudden he saw the wheel over the top of the broken
manhole cover.
Q. Okay. But you don't know whether he
intentionally drove over the manhole cover or not, do
A.
Q.

1

2
3
4
5
6
7
8

9
10
11

12
13
14
15
16
17
18
19
20

21
22
23

24
25

A.

Yes.
Complete information?
A. Yes.
Q. Okay. You're taught that at the academy,
are you not?
A. Yes.
Q. Okay. We're going to skip around just a
little bit. We'll come back to that topic in a second.
When was the last time that you were a
principal in Rocky Mountain Investigations?
A. Approximately February of this year.
Q. Okay. So you were a principal in that
company at the time of your investigation in this case?
A. Yes.
Q. And why did you sell -- or did you sell?
A. There was no money exchanged. The two
principals are relatives of mine, and they had the
business in Montana before they moved here.
Our tax advisor basically said there was no
point in my being part of the company. It would be
better for tax purposes if I were a subcontractor.
Q. You testified earlier tI1at you thought you
met with Mr. Crandall on December 10, the same day that
you had a phone call with him.
But if you look on the first page of your
Q.

!----··---···-···--·-··------·--------··-··-.. -·,.. {
Page ~7

Page 55,
1
2
3
4
5

6
7

8
9

10
11

12
13
14

15
16
17
18

19
20
21
22
23

24
25

you?
A. No.
Q. Okay. Do you know whether the forklift was
going in a forward direction in the sense of where the
front of the forklift would be where the forks are going
forward, in that direction, or going backwards at the
time of this accident?
A. l do not know.
Q. Okay. Do you know whether it was the front
wheel or the back wheel or the backhoe -- excuse me -the forklift that ended up on top of the lid?
A. My understanding in reading the report was
that it was the front left.
Q. What was your purpose in preparing the
report that's been marked as Exhibit 3?
A. For verification, documentation, where
events such as this would allow me to have better recall
of exactly what had occurred.
Q. Did you incorporate into your thinking in
preparing this report the training that you've had as a
law enforcement officer with regard to preparation of
reports?
A. Yes.
Q. Is one of the functions of such a report to
present truthful information?
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report, it says that you met with him on December I I.
A. Yes.
Q. Do you think your independent recollection
that it was on the I 0th or your report is more accurate?
A. When we actually met would have been the
11th. The report is accurate.
Q. Okay. You also testified under Mr. Reid's
questioning that you completed your investigation on
February 24.
And on what do you base that?
A. I stand corrected. It should have been
January 24th.
Q. Okay. So did you do any investigation of
any kind after January 24 of 2007 relative to this case?
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No.

Have you been asked to do anything in
addition?

A.

No.

Q.

Is there anything that you feel that needs
to be done from your perspective?
A. Oh, I th ink there are a number of things
that could be done.
Q. And you've not been asked to do any of
those?
A. No.
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Q. Do you knovv the difference between a stonn
l
drain and a sewer?
2
A. Yer1 generally.
3
Q. Okay. What's your understanding?
4
A. Well, a storm drain is basically a break
5
that's in the curb of the street where overflow water or
6
rainwater can immediately collect.
7
Q. Do you know whether any of the -- what have
8
been called manhole covers that you took photographs of
9
fur this case were storm drains?
10
A. I do not.
11
Q. Okay. Do you know whether Garden City has
12
jurisdiction over the storm drain system within Garden
13
City?
14
A. I do not.
15
Q. Okay. How many conversations does your
16
report document that you had with Frank Walker?
17
A. 1 have to refer to my report to tell you
18
that.
19
I believe it refers to two.
20
Q. Okay. And the first is on page 2 of your
2l
report?
.22
A. Yes.
23
Q. Other than what you have there in your
24
repmt. do you recall anything else that Mr. Walker said
25

Q. ls he the only law enforcement officer
employed by Garden City at the time with whom you spoke
about this incident?
A. Yes, other than the records person.
Q. Did the records person tell you anything
other than about the records themselves?
A. No.
Q. And have you testified today or included
within your report everything that you can recall that
Captain Stambaugh told you?
A. Yes.
Q. ls there anything that you could refer to
that would refresh your memory?
A. No.
Q. And the report also indicates that you
talked to Mr. -- boy, I'm going to struggle with it -Oyadomari at Garden City Public Works. He's an
environmental technician.
A. I don't recall speaking with him. He -Q. On page 2 of your report.
A. He refused an interview.
Q. Okay. So you contacted him but he wouldn't
talk to you about the incident?
A. Correct.
Q. Okay. Then is the only other person with
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to you in that telephone conversation?
A. No.
Q. Okay. Is there anything to which you could
rder that would refresh your memory beyond what you
have in that report?
A. No.
Q. Then the second contact that you had with
Mr. Walker is identified on page 7 of your report?
A. Yes.
Q. Is this the conversation that you were
describing for Mr. Reid in which Mr. Walker told you in
essence that the records system at Garden City for this
kind of thing was not very good?
A. That's correct.
Q. Do you recall anything from that
conversation other than that which you have 011 page 7 of
your repo1t or about which you've testified already
today?
A. No.
Q. ls there anything that you could refer to
that would refresh your memory?
A. No.
Q. Now, you testified that you also talked to
Officer Stambaugh, correct?
A. Yes.
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whom you spoke at Garden City this Mr. Malin?
A. Yes.
Q. And have you included within your report
everything that you can recal I that he told you when you
spoke with him?
A. Yes.
Q. May I see Exhibit 3?
MR. CLAIBORNE: (Indicating.)
MR.DAVIS: Thankyou.
BY MR. DA VIS:
Q. Okay. And you spoke with Mr. Malin on two
occasions; is that correct?
A. Yes.
Q. The first one is identified in your report
on page 4?
A. Yes.
Q. Do you recall anything from the
conversation with Mr. Malin on December 22nd other than
that which you have in your report?
A. No.
Q. ls there anything that you could refer to
that would refresh your memory?
A. No.
Q. The second conversation that you had with
Mr. Malin is identified on page 8 of your report?
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A.

Yes.
Do you recall anything from that
conversation other than what you've put in your report?
A. No.
Q. Is there anything that you could refer to
that would refresh your memory?
A. No.
Q. Do you recall as you sit here today whether
Mr. Malin said that he personally saw a hole in the
subject manhole cover?
A. That's what I was led to believe. yes.
Q. It says "he is aware" in your report.
A. Yes.
Q. So you \vere inferring from that that he
personally saw that there was a hole that was drilled
into the lid?
A. He was very confident in his statements,
and I assumed it was a first-person observation.
Q. So you made an assumption that it was a
first-person observation on his part?
A. Yes.
Q. So have I covered all of the communications
that you had with anyone from Garden City relative to
th is incident?
A. Yes.
Q.
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A. No.
Q. You don't have any training, experience or
education with regard to running municipal water
systems. I take it?
A. That's correct.
Q. Did you personally know any of the people
who you've identified in your report prior to your being
retained in this case?
A. Cory Stambaugh I knew personally. I
believe he would be the only one.
MR. DA VIS: That's all I've got. Thank
you.
MR. CRANDALL: I have just a couple of
quick ones.
EXAMINATION
BY MR. CRANDALL:
Q. Mr. Anderson, you've been asked a lot of
questions concerning the thoroughness of your report,
and I believe in doing so you had made the statement
that there are things that need to be done at this
juncture.
As part of your investigation were there
areas that you attempted to investigate but were denied
either interviews or access to information?
Page 65
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Q. Have you had any communications with anyone
from Garden City since January -A. 24th.
Q. Was it 24th that you spoke with him? So
let me start over. I think it's .January 11, so let me
start over with the question so we have a good, clean
record.
Have you spoken with anyone from Garden
City about this incident since January 11, 2004?
MR. CRANDALL: I'm going to o~ject to the
form of the question. On the 11th Mr. Malin was
technically employed by Eagle Public Works.
MR. DAVIS: Very good, Mr. Crandall. Thank
you very much. I appreciate it. I hate it when
somebody pays more attention than I do. Let me rephrase
the question so J have a decent question.
BY MR. DA VIS:
Q. On January 11 when you spoke with
Mr. Malin, he was no longer an employee of Garden City
as you understood it; is that correct?
A. That's correct.
Q. After you spoke with him on January 11,
2007, have you spoken to anyone else who was a current
employee of Garden City or formerly an employee of
Garden City about this incident?

2
3

4
5
6
7

8
9
10

12
13

14
15

16
17
18
19
20
21
22
23
24
25

Yes.
And what were those, if you remember?
I tried to have an interview with the
gentleman that everybody is struggling with in terms of
the name pronunciation, Mr. Oyadomari, and was advised
that he had been told not to have a conversation with
me.
I returned to public works on another
occasion and asked to speak to Mr. Malin when I was
informed that he no longer worked there, and so I asked
to speak to his representative and was again told that I
was not allowed an interview. I went to the Garden City
offices off of -- what is that, Gary Lane or -MR. DA VIS: (Nods head.)
THE WITNESS: -- down in that area,
Marigold, and wanted to speak with the current
director -- his name is Mr. Rohr (phonetic) or something
along that line -- and his secretary came out and
informed me that he had been advised that he was not to
speak with me.
When I had a conversation with Mr. Walker
and asked him some specific questions that he did not -or indicated that he did not have specific knowledge of
in terms of the answer, he suggested I talk to the
public works director or deputy director.
A.
Q.
A.
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I informed him that I had attempted to do
so, but they referred me to you and said they weren't
going to answer any questions. So l was held up at a
number of junctures in inability to further investigate
what I folt there needed to be answers to.
BY MR. CRANDALL:
Q. Did you make any attempt to try and
personally examine the manhole cover that fractured in
this case?
A. Yes.
Q. And were you able to do that?
A. No.
Q. Why was that?
A. They indicated that it was in evidence and
it was going to remain secured there unless they had
documentation otherwise directing them that they had to
show it to me.
MR. CRANDALL: Okay. I don't have any
other questions.
MR. REID: Okay. I don't have anything
else.
MR. DA VIS: Just a couple.
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FURTHER EXAMINATION
BY MR. DA VIS:
Q. You didn't take it personally that Garden
City people wouldn't talk to you, did you?
A. No.
Q. Did you, when you met with the Garden City
people. tell them who had hired you?
A. I believe in my initial conversation I
indicated to them who I was working for. yes.
Q. And what did you tell them?
A. That I had been hired by the law finn of
the person that had been injured in regard to that
manhole cover incident so that they would have some
understanding why I was talking to them.
MR. DA VIS; Okay. Thank you.
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(Whereupon the deposition conclllded
at 3:40 p.m.)
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DEl'USITIOl\ OF ROBERT E. RUHL
BE IT IU:'.\IEl\111ERU) that the deposition of

INDEX
EXAMINATION

ROBERT E. RUHL
By· Mr Reid

Robert E. Ruhl was taken hy the attorney for Defendant

Prouty at the- la" offices of Rmg,.-rt Law Chartered,
located at -l55 South Th ,rd Street. Bois<', ldaho, before
Maryann l\!atthrns. a Court Reporter (Idaho Certified
Shorthand R1~1x.1rtcr i\umher 737) and Notary Puhlic in and
for the County of Ada. State of fdaho, on Tuesday. the
28th dt1y of October_ 2008. commencing at the hour of
I 50 p.rn. in the uho,c-entitled matter

I
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CH.ANDALL LAW OFFICE

2

13\ Douglas W Crandall

3

96

DESCRIPTION
PAGE
Notice o(Der,,;111,m. Ducc, Tecum. of
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& Cover
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APPEARANCES (Continued):

1

For the Defendant Wesley C. Prouty:

2
3

4

RINGERT LAW CHARTERED
By: James G. Reid

Whereupon the deposition proceeded as follows:
(Exhibit I was marked for identification
and a copy is attached hereto.)

5
6

David P. Claiborne
455 South Third Street
Boise, Idaho 83701-2773

7

8
9

ROBERT E. RUHL,
a witness having been first duly sworn to tell the
truth, the whole truth, and nothing but the truth,
testified as fol lows:

0

Also Present:

1
Danielle Stem

~2
,13

'14
15

16
17

18
19
20
21
i2

!23

liL 4
M

!2s

EXA\,-JfNA TION

BY MR. REID:
Q. Could you state your full name, please?
A. My name is Robert E. Ruhl, R-u-h-1.
Q. Mr. Ruhl, my name is Jim Reid, and I
represent Wes Prouty in a lawsuit that has been filed by
Mr. John Stem against Mr. Prouty and Garden City, Idaho;
and you have been produced as a witness today pursuant
to what we cnll a Ruli;:- 30(6)(6) designation.
l won't bore you to death with that, but I
have had, prior to the beginning of your deposition, an
exhibit marked Exhibit No. I that I'll talk to you about
in just a minute; but let me ask you a couple
preliminary questions, ifl could.
Have you ever had your deposition taken

2
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before?
A. Yes. I have.
Q. How many times?
A. Probably approximately 30.
Q. Okay. So you're very familiar with the
process. then?
A. (Witness nods head.)
Q. Correct?
A. Yes. sir.
Q. You have to be sure to answer audibly.
A. Yes, sir.
Q. Okay. I will try real hard not to talk
while you're talking, if you'll give me the same
courtesy so that she can take down what we're saying
without us talking over the top of each other.

A.
Q.

O~~

1

.l.

2
3

4
5

6
7
8
9

10

14
15

16

If I ask you a question that you don't
understand. please ask me to restate it. ls that okay?
A. Yes, sir.
Q. If you want to take a break, just let me
know. You can talk to Mr. Davis here. The only thing
that I do ask is that if I have a question pending, that
you answer my question before you break.
A. Yes. sir.
Q. Finally, if I ask you a question and you

answer that question, I'm going to assume you understood
it.
Is that fair?
A. Yes. sir.
Q. How long have you been -- what is your
current position with Garden City?
A. I'm the public works director for the City
of Garden City.
Q. How long haw you been the public works
director for the City of Garden City?
A. Four years, two months.
Q. What is the extent of your formal
education?
A. l have heavy engineering a licensed
engineer within the state of Arizona, California.
Q. Did you attend college?
A. Yes, I did.
Q. And graduate?
A. Yes, I did.
Q. With an engineering degree?
A. No, sir.
Q. What degree -A. I took the legal test to -- (inaudible).
(Discussion held off the record.)
(The record was read.)
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THE WITNESS: -- pass the engineering test.
BY MR. REID:
Q. What was the degree you received?
A. Public administration.
Q. And what school was that?
A. Cal State Long Beach.
Q. Okay. And then I think you said you took a
legal test to get an engineering degree. Could you
explain that for me?
A. To be an engineer you can take a test that
requires proof that you can meet all the requirements to
be a licensed engineer.
Q. Where did you take this test?
A. The state of California, state of Arizona.
Q. Okay. And are you a licensed engineer in
both California and Arizona?
A. Not at this time, no.
Q. Were you at one time?
A. Yes. I was.
Q. Were you licensed in a particular branch of
engineering?
A. Civil.
Q. Both states -A. At one time.
Q. -- both Califixnia and Arizona?

All right. You said "at one time." Do you
currently hold an engineering license in Arizona or
California?
A. No, I do not.
Q. How long has it been since you held a
license in civil engineering in those two states?
A. Approximately seven years.
Q. Why did you let your licenses did you
let them lapse?
A. Yes.
Q. Why did you let them lapse?
A. I was basically retiring.
Q. When did you retire?
A. Five years ago.
Q. How old are you now?
A. Sixty-one.
Q. So you were 55, 56 when you retired?
A. That's correct.
Q. And what did you retire from? What was
your -A. Pub! ic works director consultant.
Q. You \Vere a public works consultant in
California'?
A. Yes.
Q. Were you a public works consultant in
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Arizona?
A. Yes.
Q. Ho\\ long have you been engaged in the
public works field?
A In excess of 36 years.
Q. And after you retired is that when you
mo\ ed to Idaho?
A. No.
Q. Okay. You were still in California then?
;\. Arizona.
Q. Arizona. What brought you to Idaho?
A. This particular position.
Q. You applied -- was it an offering that you
applied for?
A. Yes.
(). And the position was director of public
works for Garden City; is that right?
A. That is correct.
Q. Could you tell me or just briefly explain
to me what the job duties are of the director of public
works for Garden City?
A. Roughly to handle al I the public works
water, wastewater facilities within the City of
public or City of Garden City.
Q. Do you know who the

12
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listed on category A do you see that there. that
big -- the bold A?
A. Yes. sir.
Q. Are you the person connected with Garden
City that has the most knowledge as to the matters ~et
forth under category A?
A. Yes, sir.
Q. And if you'd look at category 8.
A. (Witness complied.)
Q. Are you the person at Garden City who has
the most knowledge concerning the matters set forth in
category B'?
A. Yes. sir.
Q. And would your answer be the same for
category C?
A. Yes, sir.
Q. Later on in the notice of deposition I ask
that you bring certain documents. Do you see that
request for various documents, one through ten?
A. Okay.
Q. Did) ou bring any documents with you today
that would be responsive to that request?
A. No. sir.
Q. Have you provided to Mr. Davis any
documents tliat you know that wou Id be responsive to that

E'c,ge 11
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of Garden City was before you, ifthere was one?
A. Yes.
Q. Who was that person?
A. Interim director was Bill Ancell.
Q. ls he stil I around?
A. I'm not sure.
(.). You've been pub I ic works director for four
years?
A. That is correct.
Q. How many different public works projects
are you in charge ofas director of public works at the
present time?
A. What would be the definition of projects?
Q. An ongoing construction project involving
Garden City.
A. Is there a dollar value attached to these?
Q. Say -- let's limit it to projects in excess
of$50,000.
A. No.
Q. Okay. Now, we've had marked Exhibit No. 1
to your deposition today. Have you reviewed that
document with anyone prior to today?
A. I believe l have.
Q. Okay. And if you look right at the first
page, I would like to know in terms of the matters
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request'.'
A. l believe I have.
Q. Have you gone through the request for
production of documents as set forth in this notice with
Mr. Davis?
A.
I have.
Q. Okay. Are you familiar with the water
meters and the water meter covers that are located at
the addresses set forth in the notice of deposition?
A. Yes.
Q. When is the last time you personally went
out and -- if you have, and viewed those water meter or
water meter covers?
A. I don't have a recollection of that. It
hasn't been lately.
Q. Would it have been in the last month?
A. No.
Q. The last year?
A. I really don't have a good answer for that.
Q. Okay. Well, tell me how it is that you are
familiar with the water meter covers located at 4684 and
4688 Chinden Boulevard.
A. l went out and looked at that at the time
of the accident.
Q. In 2006?
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A. Whenever the accident was.
1
Q. The accident was November 29th, 2006. So
2
you went to that address of 4688 and 4684 Chinden
3
Boulevard and looked at the water meter covers?
4
A. That's correct.
5
Q. Okay. I'm going to show you a picture. It
6
,,as taken yesterday at Fenton Street in Garden City.
7
It's a deposition exhibit from a prior deposition today
8
marked Deposition Exhibit No. 2 from Mr. Compton's
9
deposition.
10
Can you -- in this picture, which is the
11
photo on your lefl: that has the writing on the top, and
: 12
the photo on the right-- it's just a blow-up of the
13
same one. It's the same photo.
14
A. Okay.
15
Q. Can you in that picture identify the water
16
meter covers 011 Fenton Street there?
17
MR. DA VIS: I object to the question on the
18
basis that these photographs were not produced prior to
19
the deposition today and because they reflect and depict 2 0
changes that were made after the accident.
. 21
1 22
But go ahead.
THE WITNESS: What was the question again,
23
sir?
24
25

MR. DA VIS: Off the record.
(Discussion held offthe record.)
( Exhibit 2 was marked for identification
and a copy is attached hereto.)
BY MR. REID:
Q. Okay. Now, Mr. Ruhl, if you can take a
pen, and what I'd like you to do on what we've now
marked as Exhibit No. 2 to your deposition is I would
like you to circle for me the water meter covers
depicted on Exhibit No. 2 that you can identify.
A. (Witness complied.)
Q. Okay. And how about on the second page of
Exhibit No. 2? Can you -- could you do the same thing,
circle the water meter covers that you can identify?
A. (Witness complied.)
Q. Okay. Just above the water meter cover
that you circled there appears to be another cover. Do
you see that'?
A. That spot there (indicating)'!
Q. Correct.
A. Uh-huh. I really can't tell from this
picture.
Q. Do you know whether or not that's a water
meter cover?
A. I can't tell from this picture.
Page 17
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BY MR. REID:
Q. Can you identify the water meter covers on
Fenton Street and the property adjacent there to Fenton
Street that are depicted in that picture?
MR. DA VIS: The same objection. May I have
a standing objection so l '111 not interrupting you?
MR. REID: Sure.
MR. DA VIS: Thank you.
THE WITNESS: Water meter here
(indicating) -BY MR. REID:
Q. Okay. When you say "here" -- maybe we
better mark this as an exhibit to th is deposition also.
(Discussion held off the record.)
MR. REID: I'm just going to refer to it as
Compton Exhibit No. 2.
BY MR. REID:
Q. On Compton Exhibit No. 2 -- and it doesn't
make any difference to me which of the two pictures you
want to refer to, but what I'd like you to do is take a
pen -- well -tvlR.DAVIS: lfyou'regoingtohavehim
mark it, we better have a separate exhibit.
~ 1!R. REID: Yeah, we better have a separate
exhibit.
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Q. Okay. And it looks like there's another
cover in the street (indicating). Can you see that'?
A. It's very difficult to tell from this
picture.
Q. Okay. You can't identify it?
A. (Witness shakes head.)
Q. And. finally, there's another area near
the -- straight up from the garbage can there's another
area.
Can you tel I whether or not that's a water
meter cover?
A. Not from this.
Q. Okay.
A. My assumption 011 this -- and I shouldn't
volunteer this information -- is that this (indicating)
appears to be a patch that would have been placed around
the --

Q.
A.

Yeah. And I wasn't really going to -That's what I can see. Sorry. I can't see

the lid.

Q. I'm going to get into the patch later, but
at least as you sit here today, you can only identify
one water meter cover in these pictures'?
A. I'm assuming that's (indicating) a water
meter cover because of this (indicating). I can't see
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the top of the lid.

1

Q. ()kay.
2
A. I can't find the top of the lid by what I
3
can sec in that picture.
4
(). Okay. Well, you said you were at the
5
address on Chinden on the day of the accident, the 29th
6
of November, 2006?
7
A. That or the day following.
8
Q. Okay. Do you recall inspecting the area
9
where the accident occurred?
10
A. I took a visual observation when I drove
11
up, yes.
12
Q. Okay. Did you notice whether or not there
13
were water meter covers at that time?
14
A. Besides the hole in the ground, no. I
15
didn't look that close.
· 16
Q. Okay. Well, as director of public works.
17
are you ,l\\ are that Garden City owns the water meter
18
covers in Garden City':
19
MR. DA VIS: Object to the form of the
20
question.
21
But go ahead.

MR. REID: Well, l'm not trying to confuse
him.
1'11 show you a copy of the answer that you

filed. I'm not trying to be tricky here.
Mark this Exhibit 3.
(Exhibit 3 was marked for identification
and a copy is attached hereto.)
BY MR. REID:
Q. Showing you what's been marked as Exhibit
No. 3, if you'd turn to page 3.
A. (Witness complied.)
Q. Paragraph Roman numeral ten. If you could
read that to yourself.
A. (Witness complied.)
Okay.
Q. Am I correct that the water meter covers
located in Garden City, and specifically the water meter
covm located at 4688 and 4684 Chinden, that property,
are owned by Garden City?
MR. DAVIS: Object to the form of the
question. For the use of the answer it's an
inadmissible document as the foundation for the
witness's testimony, and it was a compound question.
But go ahead and answer.
THE WITNESS: Again -- I'll repeat the
quc:stion. You're asking me -- 1'11 let you -BY MR. REID:
Q. Okay. I'm not trying to be -- l'm going to
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make it even simpler. Okay. Mr. Ruhl? I apologize.
As director of public works, do you have
any responsibilities with respect to the water system in
Garden City, Idaho?
A. Yes. I do.
Q. What are your responsibilities'?
A. To maintain the system that we have within
the city.
Q. What does the water system in Garden City
consist of'?
A. The water system consists of the water
lines up to the property line.
Q. When you say "the property line," what are
you referring to?
A. The end of the right-of-way.
Q. You mean a -A. Private property.
Q. -- property owner's -A. That's -Q. -- private -A. -- correct.
Q. -- property Iine?
Okay. What happens to the water once it
get to the owner's property line?
A. It becomes tile responsibility of the
··--.,.........

property owner.
Q. Are there water meters placed on the
property owner's propeny?
A. Normally not. We go to the property line.
Q. So you're telling -- do you know whether or
not there are water meters located on the property
located at 4688 Chindcn'.'
A. My assumption of the water line -- or the
area is that it's placed at the property line.
Q. So your assumption is the water meters for
4688 and 4684 Chinden stop -- excuse me -- the water
meter is located somewhere besides the property owner's
property?
A. I believe it's placed out on the property
owner's propeny at the property line.
Q. And who owns that water meter that's placed
on the property owner's prope11y at the property line?
A. City owns the water meter.
Q. Is there a cover on top of that water
meter?
A. That is correct.
Q. Who owns that cover?
A. More than likely, the city.
Q. Do you have any information or reason to
believe that anybody other than Garden City owns the
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cover that's over the water meters located on the
1
property at the property line?
2
A. No, sir.
3
MR. DA VIS: The problem with the question.
4
Jim. was that any meter lid in the city may not -- the
5
way you're asking is every single lid in the city \Hts
6
theirs.
7
MR. REID: Well. actually, counsel. you
8
raise a good point. That was the question I was
9
asking. That's what I want to know is does Garden City 10
own all of the lids over the top of water meters located
11
in Garden City. Idaho.
· 12
MR. DA VIS: That's a better question.
13
THE WITNESS: Is that the question now?
14
MR. DAVIS: Yes.
15
MR. REID: Yes.
16
THE WITNESS: Yes.
17
BY l\1R. REID:
18
Q. To your knowledge are there any lids over
19
water meters in Garden City. Idaho. that are owned b)
20
anyone other than Garden City'?
1
A. Yes.
22
Q. And where would those lids be that are
owned by somebody other than Garden City?
A. They'd be placed on property over certain

4684 Chinden Boulevard besides the one you circled?
A. Not at this moment. I don't recollect.
Q. Okay. Is it possible that one or more of
the other ones that I pointed out to you in this picture
could be lids over water meters?
MR. DA VIS: Objection. Speculative.
Go ahead.
MR. REID: Again, I just asked him if it
was possible, not ifit was.
MR. DA VIS: I don't know ifit makes it
easier. but we're not disputing that we O\\n the lid
thnt's the subject of the accident. Tlle witness isn't
either. It's just the way the question was
MR. REID: Well, sure.
MR. DA VIS: -- phrased. So I
MR.REID: And I appreciate that. counsel.
And that's why I was clearing it up because -MR. DA VIS: We're not disputing it.
MR. REID: -- I try to give counsel the
courtesy. when you make an objection. of clearing my
question up.
BY MR. REID:
Q. Okay. Now, ifwe can go back to November
29th or shortly thereafter. I believe that's when you
told me that you first went to the
located at

types of \alves, certain type of fire lines. certain
t) pe of-- that were required when they were placed.
Q. And who would own those lids?
A. That would be the property owner.
Q. Okay. But the lids over the water meters
are owned by Garden City; is that right'?

4688 and 4684 Chinden in Garden City. Idaho; is that
correct?
A. Yes. sir.
Q. And \\hat caused you to go there on that
day'?
A. Got a call that there was an accident at
that location.
Q. Do you remember who you got n call from?
A. Probably -- it would be speculation -- it
would be the police department.
Q. When you arrived at the scene -(The deposition was interrupted.)
(Discussion held off the record.)
BY MR. REID:
Q. -- do you recall who was present':
A. No.
Q. Was anybody present'.1
A. l'm trying to recall. I'm not sure there
was.
Q. What was yoL1r purpose for going to that
address?
A. See \\hat the problem was .
Q. What problem did you observe?
A. We had a hole in the ground. I wanted to
make sure -- if my recollection is correct, I wanted to
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Okay. AndifonExhibitNo.2thelidthat
you circled was a lid over a water meter, that then
would be -- that lid would be owned by Garden City: is
that right'7
A. That is correct.
Q. And if any of the other lids that I pointed
out on Exhibit No. 2 were lids over water meters, they
also would be owned by Garden City; is that right?
A. That's not necessarily true.
Q. Okay. How could you go about
determining -- can you go about determining which Iids
located at the address of-1688 and 4684 Chinden are
owned by and are not owned by Garden City?
A. I would have to look at the meter.
Q. Have you done so'?
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A. No.

23

Q. As you sit here today, do you know whether
m not there are any water meters located at 4688 or
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make sure that it was barricaded off.
1
Q. Were you able to determine what the hole in
2
the ground was?
3
A. Obviously a broken lid.
4
Q. Frorn a water meter?
5
A. From a water meter.
6
Q. Did you -- was the lid still there where
7
you could examine it?
8
A. No.
9
Q. Do you know where the lid was?
1O
A. I believe it was impounded by the police
11
department.
. 12
Q. Okay. Have you ever examined the lid. the
· 13
broken lid?
· 14
A. Yes, I have.
: 15
Q. When did you examine the lid that was
16
broken?
17
A. Probably three months ago.
18
Q. Where was it when you examined it. the lid? 19
A. The police property yard.
20
Q. What was the reason that you examined it?
21
A. At the request ofthe attorney.
22
Q. Okay. Mr. Davis requested you examine it? 2 3
A. That's correct.
24
Q.
And what did
examination
25

But go ahead.
THE WITNESS: It was placed over the
meter. It was a lid covering the water meter.
BY MR. REID:
Q. Well. did somebody tell you that Garden
City owned that lid?
A. It would be an assumption.
Q. Nobody told you that?
A. No.
Q. Okay. Have you ever made inquiry to
determine how it is that Garden City came into ownership
of that lid?
A. No. sir.
MR. DA VIS: It's by ordinance, Jim.
MR. REID: Well, let's go off the record.
(Discussion held off the record.)
MR. REID: Let's go back on the record.
BY MR. REID:
Q. Do you believe there's an ordinance that
establishes Garden City's ownership of the lids over
water meters in Garden City'?
A. Over the water system.
Q. Does that include the lids?
A. In my assumption.
Q. Okay. Would I be correct, then, in

Page 77
·1
l_

consist of?

2
3
4
5
6
7
8
9

10
11

12
13
14

15
16
17
18
19
20
21
22
23
;~ 4

25

A.

1

A visual observation of the pieces oft he

lid.

Q. What did you conclude as a result of your
examination?
A. The lid was broken.
Q. Did you conclude anything else?
A. No. sir.
Q. Do you know when that lid was acquired by
Garden City'?
MR. DA VIS: Object to the form ofthe
question.
MR. REJD: Let me rephrase it.
BY MR. REID:
Q. We've established that the lid over the
water meter was owned by Garden City; is that right?
A. That is correct.
Q. You're not disputing that?
A. No, sir.
Q. Okay. Do you know how it is that Garden
City came to own that lid?
A. No, sir.
Q. Based upon what do you believe constitutes
evidence tha1 (Jarden City owns the -- owned that lid?
MR. DA VIS: Well, I object to the form.
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assuming that your agreement that Garden City owns the
lids is based upon a Garden City ordinance?
A. That is correct.
Q. Okay.
(Exhibits 4 and 5 were marked for
identification and copies are attached
hereto.)
BY MR. REID:
Q. Have you seen those pictures before,
Mr. Ruhl?
A. I believe I have.
Q. Do those -- can you tell me what they are?
A. It's of a water meter Iid.
Q. And would that be the water meter lid for
the water meter located on Chinden Boulevard that's the
subject of this action?
A. I would assume so.
Q. And can you tell me what -- what's the
difference between Exhibit No. 4 and Exhibit No. 5?
A. One's top; one's bottom.
Q. Okay. And is there any way of-- that one
cou Id tell by looking at that lid, either the top or the
bottom, where it was manufactured or by whom?
A. Usually they'll have a manufacturer's name
Oil it.
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When you examined it here at Mr. Davis's
were you able to find a manufacturer's name -No, l was not.
-- on the lid?
Was this lid ultimately replaced?
A. Yes, it was.
Q. Who was responsible for replacing the I id?
A. My staff.
Q. At your direction?
A. At my direction.
Q. Where did you go to get the lid replaced?
A. Our local vendor.
Q. And who is that?
A. l don't -- l believe we submitted that.
don't remember the exact name right at the moment.
Q. Okay.
(Exhibit 6 was marked for identification
and a copy is attached hereto.)
BY MR. REID:
Q. I'm showing you what's been marked as
Exhibit No. 6. and Exhibit No. 6 is a schematic ofa
lid -A. Yes.
Q. -- do you see that?
Do you know whether or not Exhibit No. 6 is

Q.
request,
A.
Q.
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depicted in Exhibits 4 and 5?
A. I believe it is.
Q. And was this water meter lid purchased
from -- it says "HD Supply Waterworks." Does that sound
familiar to you?
A. Yes, sir.
Q. ls that who yuu would have purchased the
water meter lid from tu replace the one that was
involved in this accident?
A. Yes, sir.
Q. Have you, in your capacity as public works
director, replaced any other water meter lids in Garden
City besides the one that was involved in this accident?
A. Yes, I have.
Q. Do you knuw lrnw many?
A. Nu. sir, I don't.
Q. Do yuu knuw why they were replaced?
A. If anything is damaged, we replace it.
Q. Okay. I take it we can agree that Garden
City is responsible for the maintenance of the water
system; is that right?
A. Yes.
Q. And would that include the lids, then?
A. Yes, sir.
Q. And what -- who at Garden City is

·-··········! ... · · · - - - - · - - · · · ·
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a schematic of the lid that's depicted in Exhibit Nos. 4
or 5?
A. J don't believe it is.
Q. Okay.
(Exhibit 7 was marked for identification
and a copy is attached hereto.)
BY MR. REID:
Q. If you look at Exhibit No. 7, that's also a
schematic of a lid marked B-5086. Do you see that 011
the diagram?
A. Yes, sir.
Q. Does that appear to be a schematic of the
lid that is depicted in Exhibits 4 or 5?
A. No, it does not.
(Exhibit 8 was marked for identification
and a copy is attached hereto.)
BY MR. REID:
Q. Showing you what's been marked as
Exhibit 8, l'd ask if you could identify that document.
A. It's an invoice.
Q. Is that an invoice for a water meter lid?
A. Yes, it is.
Q. Can you tell by looking at that invoice
whether or not that is an invoice for the water meter
lid that was acquired to replace the one that was

33

j

1
2
3

4
5
6
7

8
9

10
: 11

12
13

14

15
, 16
11 7
I 18
119

20

21
22
23
-24
i25
!

responsible for this maintenance besides yourself?
A. The appointed staff
Q. And today who would that be? Who would be
the person in charge of maintenance today?
A. That would be me in charge of maintenance.
Q. Okay. But do you yourself maintain the
water lids?
A. No.
Q. Do you have somebody who works for you who
does?
A. Yes. I do.
Q. Who wou Id that person be?
A. It would be Don Givens, our meter reader.
Q. And how long has he been a meter reader?
A. Three and a half years.
Q. Okay. He was a meter reader in November of
2006; is that right?
A. That is correct.
Q. Okay. And what would his duties have been
in November of 2006 in terms of maintenance of meter
lids?
A. Of meter lids?
Q. Right.
A. He would be -- he's the one who reads the
meters. He takes a look at the meters to see if there's

9

BURNHAM HABEL & ASSOCIATES,

INC.

(208)

345-5700

DE

ROBERT E.
4

1
2
3
4
5
6
7
E3
9

1 CJ
11
12
13
4

15
1
17

18
19
20
2l
,. ::
3
24
25

1

4

5

14
15

16
17
18
19
20

21
22
23
24
::: 5

any physical damage that he can see. mark. those down,
put in a work. order. It would be replaced.
Q. And he takes a look at the meter lids to
see if there's any physical damage?
A. That's correct.
Q. Does his maintenance duties entail anything
other than simply look.ing at the lid to see if there's
physical damage?
A. Does his maintenance duties?
Q. Right.
A. At times if there's a meter problem he'll
remove the lids. look at the meters to see what -- any
type of service-related issue at that particular site.
Q. Okay. We're referring directly to the
meter lids, not the water meters.
A. Okay.
Q. Okay? Does his maintenance duties
encompass anything more than looking at the lid to see
if there's physical damage to it?
MR. DA VIS: Object to the form.
Go ahead.
THE WITNESS: No.
BY MR. REID:
Q. Okay. Did I misstate whal you told me his
duties were with respect to the water meter lids,

looking at them to see if there's physical damage?
A. He does look at them to see if there's
physical damage. Did I miss something here?
Q. Well, I want to be sure I didn't. Do his
maintenance duties entail anything else except -- with
respect to water meter lids except looking at them to
see if there's physical damage?
MR. DA VIS: I object to the form again.
Go ahead.
THE WITNESS: That is what he does, yes.
BY MR. REID:
Q. All right. And does he keep records of his
inspections of water meter lids for physical damage?
A. He makes inspections when he notes there's
a problem.
Q. !3ut does he keep records of those
inspections?
A. Yes. He goes every month. Every time he
reads a meter -- that's once a month •• he looks at

4

A.
Q.

No.

Okay. So if I wanted to km_)\\ how many
meter lids have been replaced. is Mr. -- you say his
name is Givens?

A.

Yes.
is Mr. Givens the guy that I need to ask
or would you know the ansv.·er to that question?
A. I could probably find the answer.
Q. Okay. I'd like you to do that. Could you
do that for me?
MR. CRANDALL: I'll object to the question
and ask that there be -- is there a time frame on that
or just an open -MR. REID: No. It's open.
MR. DAVIS: l'm not -MR. REID: From the time -MR. DA VIS: -- going to do anything without
getting a formal written request for production of
documents. And then when you give it to me, we'll
respond to it.
MR. REID: Well, all right. For the
record, I think that's encompassed in both subparts A
and B of this notice of deposition, and l would make
that ·- we can -!3Y MR. REID:
Q. 1'11 hold the deposition open and we'll
reschedule you for another time, but I want to know how
many different lids haw been replaced since you've been
the director of public works in Garden City, Idaho.
Q.
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And if there is·- with respect to the
meter lid, if he notices damage on a meter lid, does he
record that somehow?
A. Yes. He makes a work order.
Q. Makes a work order to what? Repluce the

meter lid?
A. That's correct.
Q. Okay. Does he keep a log of these
inspections?
A. Of these work orders or of -- I'm trying to
define the term.
Q. I am. too, because I don't know your lingo
any more than you do mine sometimes. To me a work order
is a document that requests something: is that right?
A. That's correct.
Q. Okay. But is there a separate log that's
entitled "Inspection Log"?
A. No, there is not.
Q. Okay. Are there any protocols that the
meter readers are expected to follow in conducting
inspections of meter lids'.'
MR. D.-\ VIS: Object to the form.
Go ahead.
THE WITNESS: Yes. At that -- yes.
BY MR. REID:
Q. Are those written protocols?
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Is there a -- is there a record that I
could look at that would show how many watl.'!r meter lids
have been replaced since you've been the director of
public works of Garden City, Idaho?
A. I would have to research the invoices and
the work orders.
Q. Okay. Do you know whether or not there
have been any water meter lids replaced because the
meter lid had broken?
A.

6
7
8
9

10

Yes.

Q. Have there been water meter lids replaced
other than the water meter lid involved in this case
because it's been broken during the time you've been
director of public works?
A. Yes.
Q. Do you know how many of those?
A. No, I do not.
Q. Okay. But I take it you are the person
I'm asking the right person for that information, am I
not?
A. Yes, sir.
Q. Okay. Do you ever make request of the
propeny owners to replace water meter lids if they are
damaged?
Yes.
Q.

5

You do?
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A. (Witness nods head.)
How does that come about? If the water
meter lids are owned by Garden City, how is it that you
make a request to the property owner to replace them?
A. Go up and tell him he needs to replace the
lid if it's improper installation.
Q. Improper installation by whom?
A. By the property owner.
Q. Is it your understanding that the property
owner is responsible to replace \Yater meter lids that
are owned by Garden City?
A. Under certain circumstances.
Q. And those circumstances being what?
A. If a developer comes in, gets a building
or a plumbing permit to place in a water service, he has
his contractor come out and put in a water service, they
put in an incorrect installation.
Q. And incorrect installation meaning what?
A. The wrong -- wrong material.
Q. You mean in terms of the water line?
A. Water line, water box, water lid.
Q. Okay. And who determines whether they've
put in the wrong material?
A. Our staff looks at the plans that were
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A.

Yes.

And describe how that works to me.
Basically we do not sign off and we do not
turn the water on.
Q. Okay. So you check the system and the lids
before you sign off on the water system?
A. To meet the plans, that's correct.
Q. Okay. The water system supplying water to
4688 Chinden and 4684 Chinden, are you aware of -- prior
to November of 2006 are you aware of any request by
Garden City to the propeny owner to change anything'?
A. No. I'm not aware of that.
Q. But if that had happened, would you have a
record of it?
A. Yes.
Q. And have you searched your files to see if
there are any records of such a thing?
A. Yes. l have.
Q. And I take it they do not exist?
A. No, sir.
Q. Okay. Would I be correct, then, in stating
that at least to your knowledge, the water systems
located at 4688 and 4684 Chinden prior to November 29th,
2006 were not then in violation of any code?
MR. CRANDALL: Object -Q.
A.

Q.

5

certified by an engineer.
Q. Okay. Does your staff look at the
as-bui Its?
A. We have the engineer that's on the project,
which the homeowner -- or excuse me. The developer or
homeowner's project engineer is supposed to sign off
that they've met al I standards.
Q. And does Garden City publish standards?
A. The State of Idaho does. We adhere to them
by ordinance.
Q. Okay. And if a component part of the water
system does not meet standards by the State of Idaho,
then you as director of public works of Garden City can
require the proper1y owner to change whatever doesn't
meet standards?
A. What I do is I require the engineer -- we
have the engineer sign off, registered engineer within
the state of Ar -- or Idaho, have him correct it.
Q. When you say "the engineer," who are you
referring to? The owner's engineer?
A. The owner's engineer.
Q. Okay. Ifan owner installs a meter cover
that does not meet whatever state standards there are,
is there a mechanism by which you notify the owner that
he has not done so?
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MR. DA VIS: Object to the form of the
question.
MR. CRANDALL: I join in the objection.
TIIE WITNESS: I'm caught here. I'm sorry.
MR. REID: I'll have her read you the
question back.
(The record was read.)
THE WITNESS: I couldn't state that.
AY MR. REID:
Q. And why couldn't you?
A. I would have no knowledge of when that went
in.
Q. Well, maybe I'm just confused, but didn't
you tel I me that you maintained records that wou Id have
pointed out any deficiencies?
MR. DAVIS: Object to the form of the
question. M ischaracterizes his testimony. He said he
looked for records and didn't find any.
MR. REID: Oh, okay.
BY MR. REID:
Q. To your knowledge do any records exist with
respect to the water system or meter covers at 4684 and
4688 Chinden that disclose a code violation on the part
of that system or those Iids?
A. No.sir.
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MR. DA VIS: Please send me a request for
production of documents and -MR. REID: We'll do that.
MR. DA VIS: -- we'll respond.
BY MR. REID:
Q. Do you recall when that patch was put in?
A. No. I do not.
Q. Do you believe it would have been after
November of2006'?
A. Yes,sir.
Q. Do you, as you sit here today looking at
this exhibit -- and, again. I'm not trying to trick you
or anything -- do you know whether or not the water
meter that's -- that you've circled here is the water
meter that was -- lid that was broken?
A. No, I do not know that.
Q. Okay. And I take it you can't tell by
looking at the picture whether that's the water meter
lid that's the subject of the invoice?
A. I would not be able to tell you that. I'm
having a hard time even seeing the lid, to tell you the
truth.
Q. Sure. Okay. Have you made an effort to
determine who manufactured the water meter lid that was
broken --
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Q. Okay. To your knowledge has -- have you or
1
has anyone connected with Garden City informed the
2
property owners of -168-1 and 4688 Chinden Boulevard in
3
Garden City that their water meter lids were in
4
violation of any code?
5
A. Not to my knowledge.
6
(). The water meter lid that you circled on
7
Exhibit No. 2 earlier in your deposition, you pointed
8
out the darkened area around it.
9
Do you know what that is?
10
A. Yes. It's -- I believe that's an asphalt
· 11
patch.
12
Q. Was that done at your direction?
'13
A. Yes.
14
Q. Why was that done?
15
A. We had a leak.
16
Q. A leak in what?
17
A. I believe at the water line.
· 18
Q. Do you know when the leak was?
• 19
A. No. I do not.
'2 o
Q. Okay. Do you have any records evidencing
: 21
the patch that was done?
22
A. Probably.
23
Q. I would ask you to, if you can, find those
24
records and produce those to counsel.
25

Paqc:

A.

Yes.

Q.

-- on November 29th, 2006?

A.

Yes.
And what have you done in that regard?
Tried to check some of the vendors.
Q. Have you been able to determine who
manufactured that Iid?
A. No. sir.
Q. So as you sit here today, would it be fair
to state that you do not know?
A. I do not know.
Q. Okay. Other than the patch that was -that we've been talking about on the lid that you've
circled on Exhibit No. 2, are you aware of any other
patching that was done at the address of 4684 and 4688
Chinden in Garden City, Idaho, since November of2006?
A. No.
Q. Do you know whether or not the Ada County
Highway District has any responsibility with respect to
water lines or water meters in -- within the city limits
of Garden City?
MR. DA VIS: Object. It's compound.
But go ahead.
THE WlTNESS: Just their height on their
right-of-way in the streets. As for the physical, no.
Q.
A.
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BY MR. REID:
Q. Do you know whether or not they have any
3
responsibility insofar as inspecting the lids?
A. As to height and roadability, yes.
4
MR. REID: Okay. Why don't we take a break
5
for a minute. I might be about done.
6
(Recess taken.)
7
t\lR. REID: Back on the record.
8
BY MR. REID:
Q. When a property owner or developer submits : 10
111
plans for the portion of the water system that's on
their property, those plans have to be approved by you 12
at Garden City; is that right?
13
A. We have a city engineer that approves
14
I l :)
them. But they have to be submitted with a stamp, a
stamped engineer, in the State of Idaho.
Q. Okay. And when a developer submits those
plans. then does Garden City keep them?
A. Yes.
Q. So if I wanted to look at the plans for the
installation of the water line and water meter lids at
4688 Chinden. would Garden City have those?
A.

No.

Q.

Why not?

A.

I don't have that
Pa
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meter -- the water meter lid located at 4688 Chinden was
installed in violation of any then-existing code, should
there be a record of Garden City's request to have it
remediated?
MR. DA VJS: Object to the form.
But go ahead.
THE WITNESS: That was prior to my time.
I'd have no knowledge of that.
BY MR. REID:
Q. No, I'm just saying should there be a
record of that?
MR. DA VIS: Same objection. And he's
answered. It's been asked, and he answered it as best
he could.
Go ahead.
THE WITNESS: Again. I would have no
knowledge of that.
BY MR. REID:
Q. Okay. Now. to your knowledge other \Yater
meter lids have broken and been replaced; is that right')
A. That is correct.
Q. What were the circumstances that you are
aware of as to how they broke?
A. The one I'm trying to -- one was in a
backup area for truck loading.

Should Garden City have them?
MR. DA VIS: Object to the form of the
question.
Go ahead.
Tf IE WITNESS: I don't believe it v,as
required at that time. I'm not exactly sure, so I don't
have a good answer for that.
BY MR. REID:
Q. And once the water line, meter, and lid are
instalkd. then the owner's engineer certifies to Garden
City that the} have been done.
Is that how it \Vorks?
A. That's correct.
Q. Would Garden City have copies -- as its
ordinary course of business have copies of those
ce11ifications?
A. Yes.
Q. And do you know whether or not those -- the
certifications for the property located at 4688 Chinden
are in the possession of Garden City?
A. No, they're not.
Q. Okay. They do not exist?
A. They do not exist.
Q. And if there were any -- if the water
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A truck backed over it?
A loading ramp for -- a truck loading ramp.
Q. Do you know how the water meter broke -the water meter lid broke?
A. I don't really know. It was just broken
and I replaced it.
Q. How long ago was that?
A. It's been a couple years.
Q. Prior to November of2006 or after?
A. I'm not it's not that familiar in my
head at this moment.
Q. Okay. Are you avvare of any other \Nater
meter Iids that have broken that you have a specific
recollection of?
A. l'\o, I don't.
Q. But you think there may have been others?
A. A couple others. 1t might not necessarily
have been this style (indicating) of a meter. It may
have been the smaller meters.
Q. Okay. The one that you are aware of that
broke, was it this style of a meter lid?
A. I believe -MR. DAVIS: Object to the form of the
question.
But go ahead.
Q.

A.
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an active role in the inspection of the property?
THE WITNESS: I belie\e so.
MR. DA VIS: Object to the form.
BY MR. REID:
'·
But go ahead.
Q. Do you remember where it was?
THE WITNESS: They observe what ½as placed.
A. Yes.
make sure it met the plans.
Q. Where was it?
6
BY MR. CRANDALL:
A. Behind the Big Lots on -- I don't remember
7
Q. Okay. So to simplil~v it. at the conclusion
the alleyway. Just off-- between State and Glenwood.
8
of the construction project involving the water meters,
Q. Was it in an alleyway?
9
someone from Garden City inspects the work done to make
A. It \\as in a backup area for the loading
·l O
sure that it meets with the plans?
ramp for the Big Lots.
Q. Okay. Do you have any records surrounding
11 (
A. Somebody observes that what was placed on)
12
the plans was placed there. The certification comes
that -13
from the engineer that submitted the plans.
A. Yes.
14
Q. Help me out with the certification. Is
Q. -- incident?
l5
that the process in which a person actual I~ visits the
A. Yes.
16
property under construction or do they do that simpl~
MR. RFID: I think I'm done. Thank you.
l I
from -Do you want to take your break now?
A. They attest that they have done that.
MR. DAVIS: Well, what's going to happen is
Q. -- let me finish my question -the judge's clerk is going to call me. So if the cal l's
A.
Excuse me.
not already on here and you want to get started, then we
Q.
-or do they look upon the plans
can do that and wait for the phone to ring and then take
themselves and base their decision off the plans?
a break. I don't care. I hate wasting minutes.
A. The way that l -- the statement reads is
MR. CRANDALL: I'll just start questioning
that they attest that this has been placed in the field.
and if the phone rings, we can break.
Q. Okay. What does that mean?
MR. REID: Sure.
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EXAMINATION
BY MR. CRANDALL:
Q. Mr. Ruhl. my name is Doug Crandall.
represent :\!Ir. Stem and his family in this accident.
First off, can you hear me okay?
(The deposition was interrupted.)
MR. DA VIS: I'm sorry. Excuse me for a
minute.
(Recess taken.)
MR. CRANDALL: Back on the record.
BY MR. CRANDALL:
Q. Bob. my first question is that I understood
you to say that there are, on occasions, times when the
property owners will supply the lid for a water meter
that's on their prope1iy.
A. That is correct.
Q. Okay. And tell me again the circumstances
under which that would occur.
A. When the developer or property owner, et
cetera, comes in, they'll bring in a written, stamped
drawing. And in that process they'll have their
contractor go out and place in the water service or
water lines, whatever is indicated on the plans, and -Q. Okay. So when that -- on that occasion
when something like that occurs, does Garden City take
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A. lt means that there's a registered engineer
within this state say they have observed this and that
it has met the standards of what was on the plans.
Q. So coming back to my original question.
somebody from Garden City. either the engineering
department or someone else, visually inspects work done
to make sure that it meets with the plans?
MR. DA VIS: Object to the form of the
question.
THE \VfTNESS: Somebody from Garden City
observes. Inspection means that we took
responsibility. The responsibility is on the registered
engineer that it met the state code.
BY MR. CRANDALL:
Q. Okay. And the registered engineer would be
an independent person hired by a contractor or a
bui Iding owner to draw up the plans for the -A. That is correct.
Q. Okay. But Garden City does inspect the
patiicular job that was done to make sure that it meets
with Garden City's requirements?
MR. DA VIS: Object to the form.
Go ahead.
THE WITNESS: They observe that it met
those requirements.
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BY MR. CRANDALL:
Q. Maybe we're talking semantics here. but

l
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\vhen you say the \vord nobserve," tel I me what you n1ean
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Did they do an actual visual inspection of
the ½Ork done?
MR. DA VIS: Object to the form of the
question.
Go ahead.
HIE WITNESS: A registered
in the
state answers to a registration board.
MR. CRANDALL: Okay.
THE WITNESS: They're attesting to what it
is. What we do, if we go out and we observe that it
does not appear to be what is on the plans, we request
back to the engineer to correct it.

6
7

8

0

BY MR. CRANDALL:
Q. Okay. So my question is, is that

let me
·l 8
put it in context of this case here. Originally when
i 19
this water system was put in at 4688 Chinden, to your
:2 0
knowledge would someone from Garden City have done a 21
visual inspection upon comp let ion of that prqject to
·2 2
make sure that it complies with the appropriate Garden
23
City ordinances?
·2 4
MR. DAVIS: Object to the form.
25

Q. Okay.
A. An observer goes out and observes that
appears to be what's on the plan.
Q. All right
A. The engineer on the site is the one that
supplies the inspector that supplies the one [sic].
He's the one that certifies -- ceriifies by his stamp
that that's -Q. Okay. l understand. Sorry. And in your
search of rhe records pertaining to 4688 and/or 46 -what's the other -- 84, were you able to determine if
this process was completed during the construction of
the water meters on that location?
A. Clarify that for me.
Q. When the original water meters were put in
at 4688 and 4684, by search of records were you able to
ascertain whether this particular process, i.e.
certification by the engineer and observation by Garden
City, was done?
A. No.
Q. Do you currently purchase your water meter
lids from the same manufacturer?
A. The same manufacturer as what? Let me
clarify that.
Q. The same manufacturer as the HD Supply
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But go ahead.
THE WITNESS: At that time I would have no
knowledge of that.
BY MR. CRANDALL:
Q. Okay. Would that process occur today? If
I was to go out today and put in a water meter, would
Garden City send an inspector out at the completion of
that project to make sure that it complied with the
appropriate ordinances?
MR. DA VIS: Object to the form of the
question. You've asked it now seven or eight different
times, and he's
you the same answer every time:
Somebody goes out and observes it
They don't have inspectors. You want him
to have inspectors, but he's telling you they have
observers.
MR. CRANDALL: Well, I guess I'm hung up
here, Jim, in terms of is it an observer or an
inspector, and is there a difference between the two.
THE WITNESS: Yes.

BY MR. CRANDALL:
Q. Explain the difference between what an
observer is versus an inspector.
A. An inspector is somebody to go out and
ce1iify that that's what's placed there.

f
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Waterworks. Limited?
A. They're not the manufacturer. They're a
supplier.
Q. Okay. Do you currently purchase all of
your water lid supply needs through HD Supply
Waterworks?
A. Yes.
Q. And how long have you been purchasing your
water meter lids through HD Supply Waterworks?
A. I don't have knowledge of that.
Q. Okay. Do you have knowledge of purchasing
water lids through any other entity other than HD Supply
Waterworks, Limited'?
A. Not to my knowledge.
Q. Okay.
(Discussion held off the record.)
BY MR. CRANDALL:
Q. Bob, let me have you look at Exhibit No. 4
to your deposition.
A. (Witness complied.)
Q. Prior to examining this particular water
meter lid had you ever se~n a water meter lid that was
similar in kind to this lid?
A. Yes.
Q. Okay. Are you able to identify who the
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Q. Okay. You're saying that they -- that you
have no knowledge?
A. I have no knowledge .
Q. Okay. In your work life as a public
waterworks person, have you witnessed employees putting
holes in water meters [sic]?
A. Yes, I have.
Q. And, again, was that reasoning for access
for the touch meter pacl [sic]?
A. That is correct.
Q. Does putting the hole in the cover of the
water meter affect the structural integrity of the water
meter cover?
MR. DA VIS: I'll object do that. This
witness hasn't been qualified to give that kind of
response.
But go ahead and answer if you can.
THE WITNESS: 1\o.
BY MR. CRANDALL:
Q. It doesn't -- you're saying -- let me come
back to Jim's question. Do you have any training or
experience in terms of evaluating structural integrities
of water meter I id covers?
A. No.
Q. So in terms of whether or not a hole in the

MR. CRANDALL: Okay.
1
THE WITNESS: No.
2
BY MR. CRANDALL:
3
Q. When you first purchase a water meter lid,
4
does it have a hole already placed in it?
5
A. Yes.
6
Q. So these aren't necessarilv holes that
7
personnel from Garden City placed in the lid?
8
A. Clarify that.
9
Q. J want to know whether or not Garden City,
: 10
by and through its employees, drills a hole in their
11
water meter lids.
12
A. Currently we do not.
13
Q. And when you say "currently," do you have a
14
time frame when that process began?
, 15
A. I'm assuming -- and it's an assumption, I
I16
can't attest to this -- in the lower [sic] '90's.
7
Q. Okay. Do you have any information as to
18
1
the protocol of Garden City regarding holes in their
19
water meter lids prior to 1990?
.2 0
A. No.
21
Q. Do you know whether or not the lids
'2 2
purchased by Garden City prior to 1990 had holes drilled :23
in them?
•24
A. No.
,25

water meta lid affects its ability to bear weight, that
really is kind of beyond your e.\pertise?
A. That is correct.
Q. Have you done a personal investigation into
the building permit history of 4688 Chinden Boulevard
and 4644 -- or e.\cuse rne -- 4684?
A. Personal?
Q. Yes.
A. I have delegated staff to do that.
Q. Okay. And who did you delegate that to?
A. Several people.
Q. Okay. And did they report back to you
their results?
A. Yes.
Q. Okay. And what do you understand as to the
building permit history of 4684 and 4688 Chinden?
A. We have very little documentation on that.
Q. Okay. Do you have the original
documentation, I believe in 1985, when Max Stith
originally placed the water meter covers and water
meters upon the property?
A. No, I do not.
Q. Have you ever seen his -- a bui Iding permit
issued to Max Stith?
A. No, I have not.

manufacturer of this lid is -A.

1

No.

2

Q. -- by this -- are there manufacturers that
have water lids that all appear very similar?
A. Yes.
Q. So there's not any characteristics on
Exhibit No. 4 that would lead you to belie\ e that it is
manufactured by a particular manufacturer?
A. No.
Q. In your experience in excess of 30 years as
a public waterworks [sic J person, have you ever seen a
water meter lid with a hole in it?
A. Yes.
Q. If you know, why would someone place a hole
in a water meter lid?
A. For a touch-read pad to read the meter
that's underneath.
Q. Okay. Is that something that every water
meter lid needs in order to access the touch meter
reade~
A. Yes.
Q. So are all of the water meter lids in
Garden City -- have they been drilled with a hole?
MR. DA VIS: Object to the form only because
oftlw -- it's all-encompassing of all water meter lids.
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1
(). Did you linJ an: building permits issued to
2
468-1 or 4688 C'hinden Boule, ard'.'
3
.\. '\ot to 111) n:collection.
4
(). What imolH:ment if any. do )OU have in
)OLir capacit) as public works director for Garden City
6
in the building permits process':
7
:\. I o,ersec it.
(), Okay. So if somebody,, as wanting to change
8
9
the structure or the use or a structure. tel I me -- take
10
me through the stqis they would have to do to get that
apprm ed by you.
11
12
A. They'd ha, e to submit a plan in to the
front desk. The front desk \\Ould determine ifit needs
13
to go to the dty engineer. what requirements they
14
have. It has to go before planning and zoning
15
16
mm mission depending on what -- what the project is.
'1 7
It would ha, c to be re, ie,, ed by several
agcnc·i1.:s .. J\C.'HD. ~:\Cl-'R. ,, hich is North Ada C'nunty Fir1.: 18
District fsic] -- and then at that time it would s1.:t in
19
motion certain a1.:tivities it would require depending on
,, hat the -- what the change was.
21
(). Okay.
A.

24

I'm sorry, I forgot the others right at this immediate
second.
Q. Okay. Do the variations in the lid
primarily deal with the variations in their structural
integrity in terms of how much weight thcy'I I bear?
A. I would assume that.
Q. Do you know the type of water meter lid one
wou Id need to use in a parking lot?
A. Yes. We have an engineer standard for
that. It's -- again, it's the state engineering
standard. and that defines what we use.
Q. Can you tell me the type of lid that one
wou Id use to cover a water meter in a parking lot?
A. Not specifically off the top ofmy head, I
cannot.
Q. Do you know whether or not on Exhibit 4 if)
hat is a water meter lid used -- or capable of use in a
parking lot'l
A. It would appear to me that it is.
Q. Do you know whether or not if you change a
parking lot by way of changing your building use from
parking to loading area, whether one would need to apply
for a building permit?
A. It's possible it also would come under
planning and zoning.

~

And --

Q. What arc the parameters that require
someone in Carden City to apply for a building permit?
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A. fhe~ 're covered under ordinance.
Q. ls there a monetary threshold that invokes
2
the need to apply for a building permit?
3
A. I don't believe so.
4
Q. Okay. What would -- or are there too many
5
different instances to tell me that would invoke the
6
need for one to apply for a building permit?
7
A. That's based under the International
8
Building Code. Its -- we've adopted that by ordinance.
9
Q. Okay. Are you familiar with this type of
10
water meter Iid that is portrayed in Exhibit 4?
· 11
A. Yes.
12
Q. Okay. ls there a pa1iicular load capacity
13
that this lid is designed for?
14
A, I don't remember off the top ofmy head,
15
but yes.
; 16
Q. It's been suggested that it is
: 17
approximately 2,000 -- up to 2,000 pounds. Would you 18
agree or disagree with that?
• 19
A. That's a possibility.
,20
Q. Okay. Are there different types of water
l 21
meter lids ford ifferent types of uses?
i22
A. Yes, there is.
I 23
Q. What are those?
·2 4
A. There's traffic rated, traffic-rated Iid -25

Explain that to me.
A. We have zoning issues within the -- when a
building is put in. a -- it was designed for certain
things. It was appro\ed by planning and zoning. If you
change that designation of the building, sometimes it
triggers to have to go before planning and zoning.
Q. Okay. I'll represent to you that in
approximately 1997 defendant Wes Prouty modified 4688
Chinden Boulevard to incorporate a loadinglunloading
overhead door system which wou Id allow access for a
Hyster, and in doing so, changed the structure of the
area from a parking lot to an area that Hysters were
driven across.
Do you know whether or not in performing
that function Mr. Prouty wou Id have needed to obtain a
building permit?
MR. DA VIS: Object to the form.
I3ut go ahead.
MR. REID: I join in the objection.
THE WITNESS: It's possible. All our plans
are required to be submitted to -- any change or -- any
change in a building is required to be submitted through
to the fire department, to ACHD. several other
agencies.
And then the other issue is CUP, a
Q.
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conditional use permit, not knowing what the permitted
1
use is of that particular facility.
2
13Y MR. CRANDALL:
3
Q. If someone brought to you a plan and in
4
5
that plan they were going to modify the use of a
building by placing a door in the side of this building
6
that would access the use of a Hyster, and in accessing
7
that 11yster, drive it through what was once a parking
8
lot, \I ould Garden City officials have conducted an
9
investigation to determine whether that could be done in
10
a sak manner 9
11
rvtR. DA VIS: Object to the form of the
12
4uestion.
13
MR. REID: Object to the form.
· 14
MR. DA VIS: Go ahead.
15
THE WITNESS: We would re4uest that a plan
16
be submitted with a registered engineer's stamp stating
i 17
what the needs are.
. 18
13Y \1R. CRANDALL:
19
Q. And if you received that plan in 1997,
•20
would you have -- would you still have retained a copy
i 21
ofthatplan'?
22
A. I have no knowledge at this moment.
23
Q. Okay. So as you sit here today, you do not
24
know whether or not anyone, for that matter. submitkd a 2 5

lot'?
MR. REID: Object to the form.
THE WITNESS: No.
BY MR. CRANDALL:
Q. Do you rely upon a person applying for a
building permit to allow you to determine \1hether that
modified use can be performed safely'?
A. Yes.
Q. In this particular case is it your
understanding that the land owner, Mr. Prouty, never
placed Garden City on notice that he had modified the
use of his property from a parking lot to a loading area
in which Hystcrs were driven across'?
MR. REID: Object to the form.
THE WITNESS: I am not aware of that.
BY MR. CRANDALL:
Q. Your answer is you're not aware that
Mr. Prouty ever placed you or Gnrden City on notice that
he chnnged the use of his property'7
A. Thnt is correct.
Q. Is that a common occurrence in ) our
experience in which people go out nnd modify the use of
their property, nnd in doing so. mnke the water meter
covers unsnfe?
MR. DAVIS: Object to the form.
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plan to modify the use of4688 Chinden Boulevard'?
A. No, I do not.
MR. REID: And I object to the form and
move to strike that last answer.
13Y MR. CRANDALL:
Q. Would the lid, water meter lid depicted in
Exhibit 4 -- would it have been appropriate to use that
lid in an area in which Hysters in excess of I0,000
pounds drove across them'?
MR. DA VIS: Object to the form.
Go ahead.
THE WITNESS: In my professional opinion'?
MR. CRANDALL: Yes.
THE WITNESS: I don't believe that's a
correct application.
BY MR. CRANDALL:
Q. Assume, if you will, that sometime
approximately in 1997 a modification was made to 4688
Chinden Boulevard which allowed the use of a Hyster to
travel across what once was a parking lot, and that that
person did not apply for a building permit.
Would there have been any other methodology
known to you or place you on notice that they had
changed the use of that particular portion of their
property to allow a I1yster to be used across a parking
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But go ahead.
THE WITNESS: Yes.
BY MR. CRANDALL:
Q. Tell me how that happens in your
experience.
A. Somebody will just come out, chnnge the
application tlrnt they hnve out there. Everything looks
good. They'll just grnde to the existing lid nnd walk
off
Q. Oby. And such as in this case where
post-1997 they begnn running Hysters across these water
mnins, is that something Gnrden City would have caught
hnd there been n building permit npplied for at the time
of the building modificntions?
A. We would hnve hnd nn engineer on the hooJ..:
for telling us what application to use.
Q. Am I understanding your answer to say that
had a building permit been applied for in '97 indicating
that what was once parking lot is now going to be used
to have Hysters drive across it, that the engineer
assigned to that would have made sure that the
appropriate water meter lids were placed for the new use
of that property?
A. That is correct.
MR. REID: Object to the form.
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BY MR. CRANDALL:

Q. And, again, just so the record is clear,
you have no knowledge of any engineer having submitted
plans or cer1ified plans on or near 1997 regarding 4688
Ch in den Boulevard?
A. I do not.
Q. You do not know of any plans?
A. That is correct.
Q. Until 1997, though, it would have been
required of someone who was going to change the use of
their property from parking lot to an area in which
Hysters ~vere driven across to have applied for a
building permit and have retained an engineer who then
certified that that was an appropriate use?
MR. REJD: Object to the form.
THE WITNESS: I would assume that.
BY MR. CRANDALL:
Q. Okay. I understood your answer to a
question from Mr. Reid that Garden City as an entity is
responsible for every water meter lid in the city of
Garden City.
Did I understand that correctly'?
A. No.
MR. DA VIS: Object to the form.
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Q. When he reads the meters, does he do any
type of visual inspection of the lids?
A. That is correct.
Q. And in doing that visual inspection does he
ever lift the lid up and look at the underside?
A. No, he does not.
Q. What is the protocol, if you know, in terms
of what type of inspection is done?
A. Takes a visual inspection of the integrity
of the water meter lid when he touches the pad.
Q. Looks for cracks?
A. That's correct.
Q. So if there were cracks on this water meter
[sic] on the underside of Exhibit 4, he would not have
noticed those?
A. That is correct.
Q. Do you feel that the responsibility for
this accident lies in having the -- an improper water
meter lid on the water meter at 4688 Chinden Boulevard
that was involved in this accident?
MR. DA VIS: Object to the form.
But go ahead.
THE WITNESS: Can you clarify that question
one more time. I'm sorry.
MR. CRANDALL: I'll just have her -- read
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BY MR. CRANDALL:
Q. Okay. Explain that to me.
A. If they have on-site properties that they
have water meter lids over their own type of items, that
would be on site.
Q. Okay. Let's transition into being fact
specific for this particular case. Was it Garden City's
responsibility for the maintenance of the lid depicted
in Exhibi1 No. 4?
A. l be! ieve it is, yes.
Q. Okay. And I believe you indicated
Mr. Givens is the meter reader for Garden City?
A. That is correct.
Q. ls he the only one or is there additional
meter readers'?
A. We have backups.
Q. Okay. And I don't know how many meters
there are in Garden City to read, but is that typically
a one-man job?
A. Yes, it is.
Q. He can go through and -- how many times a
year does he read the meter?
A. Twelve times a year.
Q. So once a month?
A. That's correct.
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it back to him, if you would.
(The record was read.)
THE WITNESS: As far as clarification,
improper as to what?
BY MR. CRANDALL:
Q. Improper as to the use of Hysters carrying
weights in excess of I0.000 pounds.
A. Yes. I do.
MR. DA VIS: Object to the form of the
question. Let the record reflect that the witness
blurted out his answer before the conscientious attorney
had an opportunity to raise an objection.
RY MR. CRANDALL:
Q. In this case do you feel it is the
responsibility or was the responsibility of the property
owner to have put in place the appropriate water cover
lid [sic] on this water main that was involved in this
accident?
MR. REID: Object to the form of the
question.
MR. DAVIS: Object to form.
Go ahead.
THE WITNESS: Yes.
BY MR. CRANDALL:
Q. When, in your opinion, should the land
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owner have replaced the lid depicted in Exhibit No. 4?
MR. DA VIS: Object to the form.
Go ahead.
MR. REID: l join in the objection.
THE W lTNESS: These are traffic road-rated
lids. You're taking a non-road vehicle and running a
different application than what that application is for.
BY MR. CRANDALL:
Q. So if I'm understanding your answer, at the
time that they began running Hysters across these, the
land owner should have made sure that the lids would
hand k the weight that he was going to subject them to
in using the Hysters?
MR. DA VIS: Same objection.
Go ahead.
MR. REID: Same objection.
THE WITNESS: Yes.
BY MR. CRANDALL:
Q. When you indicated that Garden City was
responsible for the maintenance of the lids, is it fair
to say that in doing that, you're not saying Garden City
is responsible for the water meter lids when a property
owner changes the use of their property?
MR. DAVIS: Object to the form.
But go ahead.
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A.

No.
Do you receive building permits from both a
building owner as well as a building contractor?
A. If the building -- if the owner of the
property delegates responsibility, permits can be pulled
by contractors.
Q. Do you ever receive reports from your \\ater
meter readers about water meter covers that are in -placed in inappropriate positions, and by
"inappropriate" I mean such as the case behind Big Lots
where there's a traffic-rated I id in an area where
they're pulling large. heavy vehicles across?
MR. DA VIS: Object to the form.
But go ahead.
THE WITNESS: Yes.
BY MR. CRANDALL:
Q. If you receive a report such as that, tell
me what you do and what Garden City does in follow-up to
that report.
A. I send staff out to observe what the
application is, determine what the need is: and if l
need to take remedial action, I' 11 do that.
Q. In this particular case had someone brought
to your attention that this was an improper water Iid on
this particular water meter, would you have rectified
Q.
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MR. REID: Same -- I join in the objection.
THE WITNESS: Yes.
BY MR. CRANDALL:
Q. The lid that broke behind Big Lots on State
Street, was it a lid rated up to 2,000 pounds or do you
know?
A. I do not know.
Q. Okay. Was there any discussions concerning
that the -- that there had been an improper lid placed
on that particular water main?
A. Yes, there was.
Q. And what was the essence of that?
A. Again, it \Vas a traffic-rated lid. We
determined that the application it was applied to was
incorrect.
Q. What was the application they applied it to
that caused it to break?
A. It was in a back-in area, unloading large
semi trucks.
Q. Whose responsibility is it between the
building owner and his contractor to apply for the
building permits?
A. I don't determine that.
Q. Okay. You don't have any knowledge one way
or the other?
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the situation?
MR. DA VIS: Object to the form.
Go ahead.
THE WITNESS: In this application probably
would have talked to the owner of the property, require
him that they need to change whatever -BY MR. CRANDALL:
Q. Okay. Why would it differ between -what's the distinguishing feature betv,,ecn you taking the
remedial action versus requiring the land owner to take
the remedial action?
A. The application -- or excuse me -- the
situation. You're trying to compare this to the Big
Lots situation?
Q. No,just in general, if you know. If you
have a situation where you see a water Iid that needs
remedial action, how do you decipher whether or not
you're going to require the land owner to do that work
or whether you as an entity, Garden City, will come in
and do that work?
A. If it's in the public right-of-way.
Q. In this particular case was Garden City
involved in remedial measures on the water meter
involved in -- covered up by Exhibit No. 4?
A. No.
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Q. Do you know who did the repair work to that
particular water meter?
A. Garden City.
Q. So you v.ere involved in remedial measures
to this particular site (indicating) immediately post
the accident involving Mr. Stem?
A. That is correct.
Q. Okay. I misunderstood you. What did you
guys do to the area?
A. Put another water meter lid on.
Q. Did you do any structural work to the -- I
don't even know what the appropriate word is -- the -A. Surrounding area? Sorry.
Q.
frame to the frame area around the
water meter?
A. J don't believe so.
Q. It looked as though someone may have raised
it up and made it level. Were you involved in any of
that type of work that you know of?
A. What would happen is when we replaced this.
we replaced it with a new ring and cover, which is on
that specification sheet that was submitted earlier.
Whc:n that v,as placed on there, there might have been a
size variation.
Q. Do you know the model number on the ring
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MR. DA VIS: Object to the form of the

question.
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BY MR. CRANDALL:
Q. Do you understand what I'm saying?
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A. I v,,ould have no knowledge of that without
visual observation.
Q. Okay. So there's no methodology that
you're aware of that Garden City uses to inspect or make
safe water meter lids that have structural flaws, rust,
cracking, that is only visible from the bottom,
underneath portion?
MR. DA VIS: Object to the form of the
question.
Go ahead.
THE WlTNESS: No.
BY MR. CRANDALL:
Q. All right. ls there any part of the yearly
protocol for inspecting these lids that does an)thing
different than a visual observation of the top portion
of the water lid?
A. The yearly protocol?
Q. Yeah. I mean over the course of a year
does anyone ever go out and lift them up and see if
there's any damage 011 the underneath side of them?
A. There is no specific program for that, no.
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and cover 1hat was in there? ls that on this invoice?
A. It \\ould be whatever the spec is on -- the
Idaho state spec and whatever is on the invoice.
Q. I'm assuming it is a water meter lid that
is appropriate for a Hyster carrying loads in excess of
I 0.000 pounds?
A. It is a road traffic-rated lid.
Q. Okay. What is the rating for a
traffic-rated lid? Do you know how much weight it can
bear?
A. That's correct.
Q. No. How much can it bear?
A. I don't know off the top of my head.
Q. Okay.
A. Refer to the Idaho standards.
Q. But the lid that was replaced following
Exhibit No. 4's fracture was a thicker lid'?
A. I'm not sure of that.
Q. Okay. You weren't hands-on in the repair
and placement of that lid, repair of the water meter
involved in this litigation?

A. No.
Q.

1

2

Okay. What happens ifthere are cracks,
rust, structural issues with a water meter [sic] that
are only apparent from the bottom?
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Q. Okay. Is there a difference between a
building permit and a plumbing permit'!
A. Yes.
Q. What are tile differences?
A. Onc's for the building: one's for the
plumbing.
Q. Okay. And are those two diftere11t permit
processes that you have to go through with Garden City
to build under their building ordinances?
A. Yes.
Q. Did you -- I think you may have answered
this, but permit me to ask it one more time. Did you do
a review of the property at 4688 and 4684 to determine
whether any plumbing pennits had been applied for for
that property?
A. I had staff do that.
Q. And what were the results'?
A. Negative.
Q. Point of clarification. I think this is my
last question. At the time of this accident who owned
the water lid pictured in Exhibit No. 4'?
A. The City of Garden City.
Q. What do you base that claim upon'?
A. City ordinances.
Q. Okay.
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to you.
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MR. CRANDALL: Thanks.
BY MR. CRANDALL:
Q. I fat the time of this accident this water
meter lid was on property owned by Mr. Prouty and either
l1i111 or the previous owner had installed that particular
lid dcptcted in Exhibit No. 4, ,vould you still assert
that at the tirne of this accident that lid was owned by
Garden City:
A. Yes.
MR. CRANDALL: That's all my questions.
MR. DAVIS: How long do you think you're
to be'.'
MR. REID: Not very long. Do you want to
take a break or not?
MR. DA VIS: I don't know. Are you doing
okay. Bob?
THE WITNESS: I'm fine.
(Discussion held off the record.)
MR. DA VIS: Okay. If you're ready, Jim.
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FURTHER EXAMINATION
[ff MR. REID:
Q. !lave you got handy with you Exhibit No. 8

Q. Then it says "Only Water.''
A. Yes. That's what that does is that's
the designation because there's similar manhole lids
that you use on sewer, and they vmuld have a sewer or
wastewater or storm water designation. On the casting it
will have "Water."
Q. Okay. And then it says -- right underneath
that it says" I - 2" Touchread Hole." What does that
rnean?
A. That's the 2-inch hole in there to place
the touch-read pad.
Q. ls that the same as the hole on Exhibit
No.4
A. That is correct.
Q.
that counsel asked you about?
A. That is correct.
Q. So that the lid that you purchased to
replace the lid that was broken in this incident had a
touch-read hole in it also?
A. That is correct.
Q. Would I be correct that you have no
personal knowledge as to how anybody used this property
before or after I 997?
A. That is correct.
Q. And so if this property was used for
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there. Oob? It's the invoice (indicating).
A. (Indicating.)
Q. Yeah. Now. are water meter lids
:J
categorized by the amount of load-hearing weight they
support?
A. Some. yes.
Q. Okay. Is there anything on Exhibit No. 8,
the invoice for the lid that I believe you testified
replaced the broken one of Exhibit No. 4, that can tell
me what that lid is rated for by way of load bearing?
A. It would come out of the Idaho standards.
The Idaho standards.
Q. ls there anything on this document, though,
that J could look at that v,rould say this particular lid
has a load-bearing capacity of X?
A. That says on this specific document
1 17
(indicating)'? No.
I
'18
Q. Okay. Jfyou look at -- under the heading
19
there on that document that says "Description" -20
A. Uh-huh.
21
Q. -- it has the number 24 1055.
22
A. Uh-huh.
i 23
Q. Does that have any significance to you'?
A. Yes. It's a 2--l-im:h model No. I055 manhole
lid.

loading and unloading prior to 1997 and it was also used
for loading and unloading after 1997, would that. in
your mind. constitute a change of use?
A. Rephrase that again. l'rn sorry.
Q. If this property was used prior to 1997 for
loading and unloading and after I997 for loading and
unloading, would that constitute a change of use?
MR. DA VIS: Object to the form.
Go ahead.
THE WITNESS: It depends \\-hat the CUP is,
what the application of the bui Iding is.
BY MR. REID:
Q. You would have to know what the -- what the
businesses that were in the building were doing?
A. Yes, that is correct.
Q. Okay. And do you have any knowledge as to
what kind of business Custom Rock Tops was engaged in in
19 -- excuse me -- in 2006?
A. No, sir.
Q. Do you have an understanding -- did you
know that Custom Rock Tops was the lessee of that
ponion of the building that included the area where
this (indicating) water meter was'!
A. No, sir.
Q. Did you ever -- haw you ever had any
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conversations or discussions with anyone associated with
Custom Rock Tops about the water meter cover that was
involved in this acddent or the replacement meter lid
that you put in?
A. No. sir.
Q. Did you notify Custom Rock Tops that you
\\ere puning in a replacement meter cover prior to doing
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I don't have knowledge of that.
Q. Okay. Did you notify Wes Prouty that you
were putting in a replacement meter cover prior to doing
it?
.-\. I don't have knowledge of that either.
Q. You did not require 1\.fr. Prouty to put in a
replacement lid'!
A. No, I did not.
Q. Okay.
(The deposition was interrupted.)
(Discussion held off the record.)
!3YMR.REID:
Q. Counsel asked you a number of questions
about parking versus loading. Do you recall that?
A. Yes.
Q. Does that mean anything to you unless you
know precisely what was being parked and what was being

7
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!,laded and unloaded?

1

.\!R. DA VIS: Object to the form.
But go ahead.
Tl IE W!Tl\ESS: One more time, sir.
BY .\JR. REID:

2

().

0-28-08

ROBERT E. RUHL

Okay. ls there a -- in your mind is there

a distinction between an area used for parking and

3

4

5
6
7

loading unless you know what was being parked in it when
8
it \1 a;, parking and what was being loaded and unloaded
9
when it was being
1 ()
A. In my opinion there would be a distinction,
· 11
yes.
12
Q. And what would that distinction be?
13
A. What equipment they're using.
14
Q. Well, couldn't a person have a parking lot
15
and be using heavier equipment than somebody who was
16
loading and unloading'7
17
A. That's possible.
18
Q. So it could be the parking lot would
19
require a heavier water meter lid than the loading and
20
unloading operation -21
MR. DAVIS: Object to the form of the
22
question.
23
BY MR.REID:
24
Q. -- under certain circumstances?
25

MR. DA VIS: Sarne objection.

Go ahead.
THE WlTl\ESS: Yes.
BY MR. REID:
Q. h's fair to say you just don't know,
right?
MR. DA VIS: Object to the form.
Go ahead.
THE WITNESS: Yes.
BY MR. REID:
Q. Now. you had stated, I believe, that you.
after doing a record search, could not find any records
invol\·ing the certifications of the water system and lid
involved at 4688 Chinden, correct?
A. Yes.
Q. And likewise, you couldn't find any record
of any building permits; is that right?
A. Yes.
Q. Do you have an understanding, between the
property owner and the contractor who does work. as to
whether it is the property owner that submits an
application for a building permit to Garden City or the
contractor who does the work?
I do not.
Okay.

contractor who does the work submits the building
permit?
A. Yes.
Q. ls it possible that if an overhead door
were put on the property located at 4688 Chinden in 1997
by a contractor, a building permit could have been
applied for and you just don't have a record of it?
MR. DA VlS: Object to the form of the
question.
Go ahead.
THE WITNESS: That's possible.
BY MR. REID:
Q. For the same reason that you can't find
records of the original certifications -MR. DA VIS: Object to -BY MR. REID:
Q. -- is that right?
MR. DA VIS: -- the form of the question,
Go ahead.
THE WJTNESS: Yes.
BY MR. REID:
Q. Is it within your field of expertise to
determine whether or not a modification to a building
requires a building permit?
A. Repeat that. please.
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Q. ls it within your field of expertise and
within your duties as the public works director to make
a determination as to what remodeling requires a
building permit as opposed to a remodeling that doesn't
require one?
A. \Ve have -- it's established by ordinance
and resolution what requires a permit.
Q. Okaj. So if, for example, a person wanted
to put in an overhead door in a building, would l have
to look at the Garden City ordinances to determine
whether or not -- say l was the one doing it -- l needed
to get a building permit?
A. Yes.
Q. And I take it if I wanted to put in an
overhead door in my building, do you know ofyour own
knowledge whether or not the ordinances require me to
get a building permit?
A. Yes.
Q. Do they'?
A. Yes.
Q. Okay. And do you know if that was the case
in l 997?
A. No.
Q. You don't know if that's the case or you -or you -- _ _ _ _ _ _ _
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overhead door'7
A. Yes.
Q. Why is that?
A. Any construction has to be reviewed. We
have -- again, by ordinance we're required to submit to
North Ada County Fire District, have you change the
sprinkler code. what's your requirement for sprinkling,
do you need any of this.
They all have to be reviewed. These have
to be signed off And also access to -- ACHD is
required to review these for any type of traffic load
because they have an impact fee, and any type of change
in building structure -- any type of change in that
reflects if they get an impact fee.
MR. RL:ID: Okay. I don't have anything
else.
MR. DA VIS: Doug?
FURTHER L:XAMINATION
BY MR. CRANDALL:
Q. When you search in the records of Garden
City for a building permit. would you search that by
address?
A. Now?
Q. Let's say in 1997.
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A. Do I know in that case if that -- was a
building permit required or do I know ifwe required
that in 1997?
Q. first, do you know if Garden City required
it in 1997?
A. Yes, they did.
Q. And that would have been based on -- do you
know what year building permit ordinance would have
required that for l 997?
A. lt would have still been the same
ordinance. I don't remember the name. But we have
accepted by reference the International Building Code.
Q. Okay.
A. Again, each -- as each one updates.
Q. Yeah. Okay. So if l wanted to see what
the ordinance required in 1997, I need to look at the
most current version of the International Building Code
as of that date?
A. As of that date, correct.
Q. Okay. If I have a building that has an
overhead door in it -- this is current now; not I 997,
today.
!fl have a building that has an overhead
door in it and l want to put another overhead door in
it, do I have to get a building permit for the second
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A.

I don't know.
If there was a building permit applied for
in 1997 by way of the contractor instead of the property
owner, would there be a methodology in place that that
pern1it would have been found if one only knew that -if -- if the -- let me rephrase that question.
In J997, assume that a building contractor
as opposed to the land owner applied for the permit and
today we wanted to search for that permit.
Could you do that by way of the land owner?
A. Yes.
Q. Could you do that by way of the property
address?
A. Yes.
Q. Could you do that by way of the building
contractor?
A. No.
Q. Okay. And -A. Let me rephrase that. It's possible.
Q. So even if!, in 1997, had hired a building
contractor and he put together a permit, that pem1 it
would still in some way reflect that it was being
offered in my name?
A. Yes.
Q. So it wouldn't be impossible for Max

Q.
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Stith's contractor to have gone in to Garden City in
1997. applied for a building permit, been issued that
permit ½ithout any reference to Mr. Prouty?
MR. REID: Well -THE WITNESS: If he's the owner.
MR. CRANDALL: Did I mix up the names'? Did
l say Stith?
MR. DA VIS: You've got names all over the
place.
MR. CRANDALL: Yeah.
MR. DAVIS: We've got a 1995 name and a
1997 name.
MR. CRANDALL: Yeah. l got about three
questions going on in my head. My AD D's kicking in.
BY MR. CRANDALL:
Q. 1997 Mr. Prouty goes in by way ofa
contractor and applies for a building permit.
ln today's time frame if l went to search
for that building permit, is there any way that that
permit, if it existed, would not be found if l searched
it for Mr. Prouty's name?
A. It would be found.
Q. It would be found. And there's no stealth
way that a contractor can go in and apply for a building
permit on a particular property and keep the owner of
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A. I would have no knowledge.
Q. Okay. Have you attempted to ascertain from
someone else whether or not records have been lost or
missing?
A. Yes.
Q. Who have you made inquiry of'?
A. We went through all our records, made
inquiry of staff that we have available at tile time.
Q. And have you come to a conclusion with
regard to whether or not records have been lost or are
. . ')
m1ss111g.
A. Yes.
Q. What's that?
A. I don't know where they're at.
Q. You believe some records have been lost?
A. [ \VOuld assume that.
Q. Okay. You believe that some records are
missing?
A. I would assume that.
MR. REID: Okay. Thank you.
MR. CRANDALL: I got to ask now.
FURTHER EXAMINATION
BY MR. CRA1\DALL:
Q. Is there a time frame involved in the
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the property's name out of the permit process?
A. No.
f\lR. CRANDALL: That's all the questions I
have. Wei I. hang on a second. My client sent me a
couple here. Let me look.
BY MR. CRANDALL:
Q. I think I've asked you this question
already, but did you do a -- did you research whether or
not there were any pl um bing permits issued to 4688 or
4684 Chinden Boulevard?
A. Yes.
Q. And what were the results?
A. None.
MR. CRANDALL: Thank you. No other
questions.
MR. REID: Well, I got one follow-up now.

1

4
5

6
7
8
9
10
.11

12
13
14
15

16

17
FURTHER EXAMINATION
BY MR. REID:
Q. Do you know whether or not the records
concerning the certifications have been lost or are
missing?
A. I have no knowledge.
Q. How about the permit applications? Could
they be lost or missing'?
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conclusion that some records may have been lost or
missing?
A. Clarify it, please.
Q. If you're missing-- if you believe there
are certain documents that are either missing or have
been lost -- is that what I understood your testimony to
say 9
A. Well. I -- I would assume from my past
experience that these were taken in. So I would assume
since they're not here, they've been lost.
Q. Okay. But you don't have any factual basis
to base that on; you're just making an assumption based
on previous positions and incidences you were involved
. ')
m.
A. That is correct.
Q. Operating under the assumption that some
records have been lost or misplaced, have you been able
to isolate that down in terms of a particular year that
these particular records were lost or any dates in
between which records may be missing?
A. No.
Q. Okay. So if -- is it fair to say that
records from -- when did you -- let me rephrase the
question.
I understood you to say you implemented a
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new record keeping process.
A. That is correct.
Q. And when did that occur?
A.
Q.

lSS

COUNlY OF-~--- ----------

2005.

L ROBERT E RCHL bemg first July sworn on

From 2005 forward, then, it's safe to say
that we have accurate recordation of building permits?
A. That is correct.
Q. Okay. And from 2005 backwards I'm
understanding you to say that there may have been
some -- your assumption is that there may have been some
misplaced or missing records?
A. Yes.
Q. And you can't narrow it down anywhere from
2005 back to any particular date in the past?
A. We have catalogued all the records that we
were able to locate and put them in the system.
Q. How do you know that there are records
missing?
A. (Indicating). This is a good assumption.
Q. Okay. Well, what ifno permit had ever
been requested? What if somebody just went to Home
Depot and started pounding nai Is?
A. I would have no knowledge of that.
Q. Okay. And that wouldn't necessarily he a
record that was lost or misplaced 011 the part of Garden

1-----------····"

my oath, depose and say
That I am the witne-ss name-d m the foregoing

deposition taken the J8th day o!Occober, 2008.
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propounded to me, the answe,s to said quesuons \\ere
g1\len by me, and that the ansv.ers as .::ontamed rherem
14

(or as corrcctt>d b)- me therein) a1t" crue and correct

ROB!Xf E RUH.

Subscribed <1nC- sv.orn w before me this

day of --~------- :!008,

a1 -------------------

!Jaho

---------------.

10]

1
2
3
4
r:.

,)

6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

City; it would just be someone didn't get a building
permit?
A. That would be an assumption.
Q. And does that happen?
A.

REPORTER'S CERTIFICATE
STATE OF IDAHO )
3
COUNTY

) ss
<\DA

or

)

I, Maryann 1v1attht>\VS, CSR (Idaho Ce11ified

Shorthand Rcponer :--.:umber 737) and Ndtary Public

Yes.

in

and

for the Stall! of Idaho, do hereby cernfy

MR. CRANDALL: No other questions.

Thar prior to bemg exammed, the wirness

FURTHER EXAMINATION
BY MR. REID:

Q. Is the reason that you believe that there
are records that have either been lost or missing based
in part upon the fact that you couldn't find the
certifications for the exact water meter and lid
construction that are involved in this case?
A. That's a possibility.
MR. REID: Okay. I have no further
questions.
MR. DA VIS: Can we be done?
MR. CRANDALL: I'm done.

named

in

the foregoing deposition \\'as by me du!y sworn

to testify to the 1rnth, the v.-holc nuth, and nothmg
but the truth.
rt1at said Jepo:m1on was taken dov.-n by me 1n

slmrthand at the mne and p!ace therem named and
thereafier reduced to typewrrtmg under my dlfectmn,
and that the foregoing transcript contains a fu!L (nje,

16
and verbatim record of said deposition

17
I fi1rther certify that I have no inreresl in
J8

the event of the ac(ion
](l

WIT:'\lESS niy hand and seal this 9th Jayo(

20

(Whereupon the deposition concluded

Nowmber. 2008

?:l

at 4:40 p.m.)

22

(Signature requested.)

23

24
25

~1ARYA1'N MATTHEWS
Idaho CSR No. 737, and
Notary Public in and for

lhe Stale ofldaho
My Commission Expires· May 16, 20 I I

26
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1994

UNIFORM
Bu1LDING

CoDE'"
VOLUME-1
,I

. ADMINISTRATIVE, FIRE· 'AND LIFE ·SAFETY,
,"· _. . AND FIELD INSPECTION PROVISIONS
..

.

.

.

..

. :~

-~'·:: ·. "': .

,,,.,

106-106.3.1

1994 UNIFORM BUILDING CODE

SECTION 106- PERMITS

(:

106.l Permils Required. Except as specified in Section 106.2 of this seclion, no building or
~1ruc1ure regulated by 1h1s code shall be erected, construc1ed. enlarge_d, altered, repaired, moved,
improved, removed. convened or demohshed unless ll scp,irate pennll for each building or stru _
tu.re has first been obtained from the building official.
c

J

106.2 Work Exempt from Permit. A building pennit shall nol be required for the following:

CJ.

l. One-story detached accessory buildings used as tool and storage sheds, playhouses and similar uses, provided the projec1ed roof area does not exceed 120 square f.:et (l 1.1 j ml) _

.

2 Fences not over 6 feet ( 1829 mm) high .
] . Oi I derricks.
4. Movable cases, counlers and p:u1itions not over :'i feet 9 inches ( 1753 mm) high.

"1

5. Reraining walls which are nor over 4 feet (1219 mm) in heighl measured from the bonom of
the footing 10 1he top or the wall, unless supponing a surcharge or impounding Class I, II or rn-A
liquids.

~

6. Water tanks supporred directly upon grade if the capacity does nm exceed 5,000 gallons
( 18 927 LJ and the ratio of heighr ro diameter or width docs 1101 exceed '2 to I.
7. Platfonns, walks and driveways not more than 30 inches (762 mm) above grade and not over
any basement or story below.

8. Painting, papering and similar finish work.

9. Temporary motion picture, television and theater stage sets and scenery.
I 0.

Window awnings suppon[Xj by an exterior wall of Group R, Divi~ion 3, and Group M Occupancies when projecting not more than 54 inches ( l 372 rnm).

\.

l I. Prefabricated swimming pools accessory 10 a Group R. Division] Occupancy in which the
pool walls are entirely above the adjacent grJde and if the capacity docs not exceed :'i,000 gallons
(18 927 L).
Unless otherwise exempted , separ:1te plumbing. electrical and mechanical permits will be required for the above-exempted irems.
Exemption from the permit requirements of this code shall not be deemed 10 granr aurhori2arion
for Rny work 10 be done in any n1anner in violat-i-on of the provisions oft.his code or any other laws or
orclin:mces of this jurisclicrion .
-106.3 Application for Permit.
106.3.l Application. To obt~in a permit. the applicant shall firsr file illl application therefor in
writing on a form fumished by the code enforcement agency for that purpose. Every such applica .
tion shall :

I. Identify and describe the work 10 be covered hy the permi1 for which iipplication 1s tnade .

2. Describe rhe land on which the proposed work is to be done by legal description, streer address
or similar description that will readily identify and definitely locate the proposed huilding or work.
· 3. Indicate the use or occupancy for which the proposed work is inrended _
4.- Be accompanied by plans, diagrams. compu1ations and spe.cifications and other t.l~ta as required in Secrion 106.3.2.
.
.
·
·
. ·. ·_,_

t-~..'·

· 5. State the valuation of any new building or structure or :my addition, remod,t;li!)tqr,..~!1~~_1.\9.~ !
. 10 an e,iisting building .
·
.
. . .
, ·;J:',:1\,,-··/·.t· ,
. '1t')

Be signed by the applicanl, or the applicant 's autho~zed agerit_. ..
•

'

I

: ... . .~-~-i~::-/f::~;·

,.

~

·'",'{ '·' ''

ot"t.

'

111
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Ordinance No. 651
BY THE COUNCIL: KEEFER, PEREZ, PIGG AND WEAVER
AN ORDINANCE AMENDING
SECTIONS 7-1-1 B, 7-1-2 A-B,
7-1-5,
REDESIGNATING 7-1-6 TO 7-1-7 AND ADDING SECTION 7-1-6 TO THE
GARDEN CITY CODE; PROVIDING FOR ADOPTION OF THE 1994 UNIFORM
BUILDING CODE; PROVIDING FOR ADOPTION OF THE 1994 EDITION OF
THE UNIFORM FIRE CODE; PROVIDING FOR ADOPTION OF THE 1994
EDITION OF THE UNIFORM MECHANICAL CODE AND FOR MECHANICAL
PERMITS AND MECHANICAL PERMIT FEES; PROVIDING FOR ADOPTION
OF THE 1994 EDITION OF THE UNIFORM CODE FOR THE ABATEMENT OF
DANGEROUS BUILDINGS; PROVIDING FOR THE REDESIGNATION OF
GARDEN CITY CODE SECTION 7-1-6 TO 7-1-7; PROVIDING FOR
CONFLICTS; PROVIDING FOR SEVERABILITY; AND PROVIDING FOR AN
EFFECTIVE DATE.
BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY OF GARDEN
CITY, IDAHO:
SECTION 1: Amending Section 7-1-1 B, Garden City Code.

Section 7-1-1, Subsection B. is amended to read as follows:
I. All the rules, regulations and ordinances of a general and permanent

character relating and applying to and regulating the erection,
construction, enlargement, alteration, repair, moving, removal, conversion,
demolition, occupancy, equipment, use height, area and maintenance of
buildings or structures as said rules, regulations and ordinances are
printed and contained in code form designated and entitled UNIFORM
BUILDING CODE, ,being the 004 1994 Edition, Volumes 1, 2, and 3,
printed under the authority of the International Conference of Building
Officials, be and the same hereby is ratified and adopted as the Uniform
Building Code of Garden City. and as ratified and adopted shall be the
rules and regulations and ordinances governing erection, construction,
enlargement, alteration, repair, moving, removal, conversion, demolition,
occupancy, equipment, use height, area and maintenance of buildings or
structures at and within the City.
EXCEPTION: Fees established within the uniform building code are not
applicable to this Title, Fees charged for administration and enforcement
of this Title shall be established pursuant to Section 1-11, Garden City
Code.
2. It shall be unlawful to erect, construct, enlarge, alter, repair, move,
remove, convert demolish and maintain buildings or structures in violation
Ordinance 651
C:\Documents and Settings\Cranell Law Office\Local Settings\Temporary lnte,Gt}
Files\OLK26\0RD651.DOC
page 1 of 4

Q2 8 5

of or without complying with the rules, regulations and ordinances as
contained in the said -W94 1994 Edition of the Uniform Building Code
hereby adopted and ratified and as the said rules, regulation and
ordinances of said Code are changed, altered and amended by this
Section.
3. Three (3) copies of the 4004 1994 Uniform Building Code shall be
retained by the City, one of which shall be filed in the office of the City
Clerk/Treasurer in accordance with section 50-901, Idaho Code, for use
and examination by the public.
SECTION 2: Amending Section 7-1-2 A,B, Garden City Code.

Sections 7-1-2 A and B of the Garden City Code are amended to read as
follows:
7-1-2

Uniform Fire Code:

A.

Adoption: All the rules, regulations and ordinances of a general and
permanent character relating to any applying to conditions hazardous to
life and property from fire or explosion, said rules, regulations and
ordinances are printed and contained in a book in code form designated
and entitled the UNIFORM FIRE CODE, 49W 1994 Edition, Volumes 1
and 2, printed and published under the authority of the International
Conference of Building Officials and Western Fire Chiefs Association, be,
and the same hereby are, ratified and adopted in their entirety as the Fire
Code of Garden City.

B.

Maintenance of Copies: Three (3) copies of the 49W 1994 Uniform Fire
Code shall be retained by the City, one of which shall be filed in the office
of the City Clerk/Treasurer in accordance with Idaho Code section 50-901
for use and examination by the public.

SECTION 3: Amending Section 7-1-5, Garden City Code.

Section 7-1-5, Garden City Code is amended to read as follows:
7-1-5:

A.

UNIFORM MECHANICAL CODE:
All the rules, regulations and ordinances of a general and permanent
character relating to and applying to electrical wiring and apparatus,
heating, ventilating and air conditioning, said rules, regulations and
ordinances contained in a book in code form designated and entitled
UNIFORM MECHANICAL CODE, the 4004 1994 Edition, printed and
published under the authority of the International Conference of Building
Ordinance 651
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Officials, be and the same is ratified and adopted in its entirety as the
Electrical Gode Uniform Mechanical Code for the City of Garden City.
B.

Three (3) copies of the 4B94 1994 Uniform Mechanical Code shall be
retained by the City, one of which shall be filed in the office of the City
Clerkffreasurer in accordance with Idaho Code Section 50-901 for use
and examination by the public.

C.

Fees established within the Uniform Mechanical Code are not applicable
to this Section. Fees charged for administration and enforcement of this
Section shall be established pursuant to Section 1-11, Garden City Code.
No mechanical permits or mechanical permit fees that are provided for in
the 1991 Uniform Mechanical Gode •.viii be required or charged by the city
of Garden City. However; any Any person violating any provision of the
Uniform Mechanical Code shall be deemed guilty of a misdemeanor and,
upon conviction thereof, shall be punished by a fine as provided in Section
1-4-1 of this Code.

SECTION 4: Adding New Section 7-1-6, Garden City Code.

Section 7-1-6 shall read as follows:
A.

Uniform Code for the Abatement of Dangerous Buildings:
Adoption:
All rules, regulations and ordinances of a general and
permanent character relating to and applying to the abatement of
dangerous buildings, said rules, regulations and ordinances being printed
and contained in a book in code form designated and entitled the
UNIFORM CODE FOR THE ABATEMENT OF DANGEROUS
BUILDINGS, 1994 Edition, printed and published under the authority of
the International Conference of Building Officials, be and the same is
ratified and adopted in its entirety as the Uniform Code for the Abatement
of Dangerous Buildings for the City of Garden City.

B.

Three (3) copies of the 1994 Uniform Code for the Abatement of
Dangerous Buildings shall be retained by the City, one of which shall be
filed in the office of the City Clerk in accordance with Idaho Code Section
50-901 for use and examination by the public.

C.

Any person violating any provision of the Uniform Code for the Abatement
of Dangerous Buildings shall be deemed guilty of a misdemeanor and,
upon conviction thereof, shall be punished by a fine as provided in Section
1-4-1 of this Code.
SECTION 5: Renumbering Section 7-1-6 Garden City Code to read Section 71-7.
Ordinance 651
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+-4-e: 7-1-7: DESIGNATION OF NUMBERS ON BUILDINGS: Placement of
address numbers on buildings shall be adhered to as follows:
SECTION 6: Conflicts. All Garden City Ordinances in conflict with the provisions
of this Ordinance are hereby repealed to the extent of such conflict.
SECTION 7: Severability. Should any of the provisions of this ordinance be held
invalid for any cause, or should any portion of this ordinance be declared invalid
by a court of competent jurisdiction, then such declaration of invalidity shall not
affect the remaining provisions of this ordinance.
SECTION 8: Effective Date. This Ordinance shall be in full force and effect from
and after its passage, approval and publication thereof.

PASSED by the City Council and APPROVED by the Mayor of the City of
Garden City, Idaho, this 14th day of November, 1995.
APPROVED:

Ted E. Ellis, Mayor
ATTEST:

Dave O'Leary, City Clerk

Ordinance 651
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EXHIBIT E

000289

p.2

Medi at i o·n

.Jan OS 09 07: 43p

Douglas W. Crandall, ISB No. 3962
CRANDALL LAW OFFICE

Veltex Building
420 W. Main Street, Suite 206
Boise, ID 83702
Telephone: (208) 343-1211
Facsimile: (208) 336-2088
Jeffrey T. Sheehan, ISB No. 7263
SHEEHAN LAW OFFICE
Veltex Building

420 W. Main Street, Suite 206
Boise, Idaho 83702
Telephone: (208) 287-4499
Facsim~e: (208) 336-.2088
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JOHN STEM,
Plaintiff,

vs.

Case No. CV-Pl-08-06177
AFFIDAVIT OF BUDD LANDON

CITY OF GARDEN CITY, IDAHO and WESLEY C.
PROUTY,
Defendants.

STATE OF IDAHO

)

) ss.
County of Ada

)

BUDD LANDON, being first duly sworn upon oath, deposes and says:

1. That I am currently and for the past 45 years have been, a subcontractor working in the
area of masonry and make this Affida'lit baseci upon my own personal knowledge.
2. That over the span of my career, I haue a~ys worked in the capacity as a subcontractor.
As such, I have n8\'er been required ta obtain a building permit to perform masonry services. The
building permit is the responsibility of the property owner.
AFFIDAVIT OF BUDD LANDON - 1

0002~)0

Jan 06

09 07:43p

Mediation

p.3

2084

3. That during 1996-97, your Affiant was approached by Wesley Prouty and requested lo
perform some masonry work around a newly installed service door.
4. That your Affiant was hired, paid and directed by Wes Prouty to perform the masonry
work aroond the doorway opening to 4684 Chinden Boulevard.
5. That your Affiant performed the masonry work around the opening at 4684 Chinden
Boulevard. The door had been previously cut prior to your affiants

seNices being performed. In

addition, the door header used to hang the service door was already in place.
6. That your Affiant was never requested to secure a building permit for the masonry work
performed at 4864 Chinden Boulevard, nor was it his responsibility as a subcomractor to do so.
7. That your Affiant has read the portion of Wetley Prouty's deposition which suggests that
your Affiant was responsible for and had secured a building permit. That this depcsition testimony is

inaccurate. Your Affiant was not responsible for obtaining the permit and was not requested by Mr.
Prouty to do so. In your Affianfs 45 years of being a subcontractor, he has never once obtained a
building permit. To your Affiant's best knowledge, it is the responsibility of the property owner to
secure the building permit.

8. At all times, your affiant dealt with Wes Prouty as the individual directing the work, as well
as the person wno paid Mr. Landan for his work. Mr. Prouty gave; your Affiant the impression at all

l
times that he was the individua! acting in the capacity as prope~ owner and general contractor in
the remodel of 4684 Chinden Boulevard.
FURTHER your Affiant saith not.

AFFIDAVIT OF BUDD LANDON - 2
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p.4

CERTIFICATE OF SERVIC,s
Pf
Jt1u1v'\,\
'}I)' 1
I HEREBY CERTIFY that on the _L_ day of Daeemt;er, 2008', I caused to be served a true

and correct copy of the foregoing document by the method indicated below, and addressed to the

following:
Cl

James J. Davis
406 W Franklin
PO Box i517
Boise, 10 8:3701
Facsimile Na.: (208) 336-3374

C
C
CJ

o

USMail
Ovemtght Mail

Hand-Delivery
Facsimile Transmission
Electronic Tral"ISmiuton

Attorney for Defendant City of Garden City, Idaho

James G. Reid
David P. Claibome
Ringert Clark, Chartered
455 S Third
P08ox2773

o

USMall

C

Owemight Mail
I-land-Delivery
Facalmfte Tninamission
Eledronic Transmission

a
CJ

O

Boise, ID 83701
Facsimile No.: (208) 342-4657
Attorneys for Defendant Wesley C. Prouty

OouglasW.

AFFIDAVIT OF BUDD LANDON -3
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EXHIBIT F

000293

DEPOSI

OF HEATH COMPTON TAKEN

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF ADA

,.70HN STEM,

Plair:t.::.ff,
vs.

CITY OF GARDEN CITY, IDAHO;) Case No. CV-PI-08-06177
ar:d WESLEY C. PROUTY,
)
}

Defendants.

DEPOSITION OF HSATH COMPTON
OCTOBER 28,
BOISE,

2008

IDAHO

BURNHAM HABEL & ASSOCIATES,

INC.

(208)

345-5700

DEPOSI

-28-08

OF HEATH COMPTON

Page 4

Page 2
DEPOSITION OF HEATH COMPTON
BE IT REMEMBERED that the deposition of
Heath Compton was taken by the attorney for Defendant
Prouty at the law otlices ofRingert Law Chartered,
located at 455 South Third Street, Boise. Idaho, before
Maryann Matthews, a Court Reporter (Idaho Certified
Sh,mhand Reporter Number 737) and Notary Public in and
for the County of Ada, State of Idaho, on Tuesday, the
28th day ot'Octobcr. 2008, commencing at the hour of
9·3() a.rn. in the abo\e-entitled matter

INDEX
EXAMINATION
HEATH COMPTON
By: Mr. Reid
Mr. Crandal I

PAGE
5, 68
60

APPEARANCES
for the l'lamtiff:

EXHIBITS

CRANDALL LAW OFFICE

NO.
DESCRIPTION
PAGE
19
l
Photocopies of photographs
2
Photocopies of photographs
20
Handwritten notes, Bates No. DGC 3119
25
3
4
Garden City Police Department Incident
30
Report, Bates Nos. DGC 3006-3014

By: Douglas W. Crandall
420 West Main Street, Suite 206
Boise, Idaho 83 702
For the Defendant City of Garden City
James J. Davis

5

Attorney at Law

Idaho Vehicle Collision Report, Bates
Nos. DGC 3015-3020

31

406 West Franklin Stred
Roise. Idaho 83701

Page 31
APPEARANCES (Continued):
For the Defendant Wesley C. Prouty:
RfNGERT LAW CHARTERED
By: James G. Reid
455 South Third Street
Boise, Idaho 83701-2773
Also Present:
Danielle Stem
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Whereupon the deposition proceeded as follows:
HEATH COMPTON,
a witness having been first duly sworn to tell the
truth, the whole truth, and nothing but the truth,
testified as follows:
EXAM INA TJON
BY MR. REID:
Q. Good morning.
A. Good morning.
Q. My name is Jim Reid, and I represent a
person named Wes Prouty in a lawsuit that's been filed
by Mr. Crandall's clients; and one of the defendants in
the case besides Mr. Prouty is Garden City.
A. Yes.
Q. We're here today to take your deposition.
Officer Compton, based -- it's my understanding that you
were an investigating officer in this matter; is that
right?
A. Yes, I was on scene.
Q. Yeah. What I'd like to do today is ask you
a few questions about your background just so that I
understand what it is you do and who you wor~ for, and
then we'I I get into the questions that pertain to the

2
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investigation of this incident.
A. Okay, sir.
Q. I assume you've had your deposition taken
before in cases?
A. Not a civil deposition, no.
Q. Okay.
A. No.
Q. Well, it doesn't hurt all of us to refresh
ourselves a little bit.
A. (Witness nods head.)
Q. As you can see, it's being taken down by a
court reporter. I'll try real hard not to talk while
you're talking, if you could do the same for me.
A. (Witness nods head.)
Q. The other thing -- and you just gave us a
good indication there. The other thing you got to
remember to do is answer audibly because nods of the
head -A. Yes.
Q. -- don't work.
If I ask a question that you don't
understand or sometimes I phrase them poorly --just
stop me and tell me to rephrase it. Okay?
A. Okay.
Q. My
today is not to
in

1
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Prior to that I was a survey technician for
the forest service. That's about the extent ofmy adult
working, J guess.
Q. Prior to being employed by Garden City did
you attend an academy of some sort?
A. I attended the police academy. I was
employed with Garden City at that time -Q. Okay.
A.
so -Q. In what capacity were you employed at the
time you were attending the police academy?
A. You're employed as a patrol officer, a
basic probationary officer, I guess you would say; and
then they send you through the academy. I guess Garden
City would be the sponsoring agency sending you through
the academy.
Q. And the academy you went to is located
where?
A. Meridian.
Q. How long did that academy program last?
A. I think it's ten weeks. Yeah, I'm pretty
sure ten weeks.
Q. If I've got it right, then, you were
actually employed as a patrol officer on a probationary
basis but at the same time went to the academy, police
-····-- ..•••. ·-··!
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legalese or anything else. I'm just trying to find out
what it is you know about this incident
A. Okay.
Q. Okay. Are you currently employed?
A. Yes, I am.
Q. And by whom are you employed?
A. Garden City Police Department.
Q. And in what capacity are you so employed?
A. I'm a general crimes detective now.
Q. Okay. How long have you been a general
crimes detective?
A. Since March of this year. So whatever that
would be, six or seven months.
Q. Okay. How long have you been with the
Garden City Police Department?
A. Just over 13 years. I started -- I believe
it was October f st of'95.
Q. Prior to 1995 were you employed?
A. Yeah, l was employed. Not as a police
officer, though.
Q. What did you do before'?
A. For a short period I was -- I had gone to
flight school for the Army Guard. I was flying Apache
helicopters. I also worked some at Payless Drugstore in
loss prevention.
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academy, in Meridian?
A. That is correct, yes.
Q. When you complete your course at the police
academy, do you obtain a certificate of some sort?
A. Yeah. You complete police academy and then
you have to go through what's a -- a field training
program -- our agency at the time I believe was 14
weeks -- and at the end of your year of probation, then
you can apply for and receive your basic peace officer
certificate in the State of Idaho.
Q. And I take it you have done that?
A. Yeah. I've got my basic, my intennediate,
and I just applied for my advanced certification.
Q. What is the difference between the basic
and the intermediate certificate?
A. Mainly years of service, amount of training
hours you've received, education falls into that -there's a whole Iist of criteria on kind of a sliding
scale depending on how much you have of each.
Q. Okay. And you say you've just now applied
for your advanced certificate'?
A. That's correct.
Q. What does an advanced certificate entitle
you to do that, say, an intermediate one didn't'?
A. I don't know that there's necessarily

3

BURNHAM HABEL & ASSOCIATES, INC.

(208)

(

Pageoou2cgs)

345-5700

OF HEATH COMPTON TAKEN 10-28-08

DEPOSI

Page 10

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

entitlements. It just means that you have a certain
number of training hours per years of experience or
education, college, whatever.
It's on a sliding scale depending on years
of service hours. There's not necessarily entitlements
that go with that. Some agencies pay for different
certifications and things like that, but it doesn't
allow you any more -- I mean you're still a police
officer, so -Q. Now, you say you are now a detective?
A. Yes. sir.
Q. And am l correct you became a detective in
March of this year?
A. That would be correct, yeah.
Q. Did you have to engage in any specialized
training to become a detective?
A. Yeah. I've attended 60-hour crime scene
investigation school in Sacramento this last summer. I
also attended a two-week homicide investigators course
in Louisville, Kentucky. And then there's some more
training coming up this year and probably next year also
I will be attending.
Q. In November of 2006, however, l take it you
were not a detective?
A. No. I was a patrol officer at the time.
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all?
A. Nothing specialized other than what the
pol ice academy puts on, a basic investigators course. I
couldn't even tell you at this point how long it was.
I'm sure it's in my POST records. But that's during the
academy.
Q. The basic investigative course. what does
did consist of?
A. Well, I mean it just -- from pretty much
start to finish how to investigate an accident. I mean.
you know, causes basically of -- and, you know,
measurements, just different things you may or may not
do when investigating an accident.
There's a lot of stuff that goes into it.
The basic is mainly gathering the information you need
to complete a State of Idaho accident form. Many
agencies have advanced -- or reconstructionists that
will actually come out and take the accident over in
many cases.
Q. In your capacity as a patrol officer were
you trained in the proper procedures to be used in
investigating an accident?
A. Yes.
Q. Did part of those procedures involve the
taking of notes when you interviewed witnesses?
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Q. In November of 2006 what were your duties
as a patrol officer?
A. Just general patrol, responding to calls
for service, traffic enforcement, you know, just
day-to-day -- mainly responding to cal Is and traffic
enforcement.
Q. Did you at that time perfonn any
investigate -- I can't talk this morning -investigatory functions?
A. Well, sure. Every case we go on -- I mean
every cal I we go on there's some level of investigation
that goes on in it, so, you know -Q. When you were at the police academy or in
some of the educational programs you attended since the
police academy, did you have any instruction as to how
to properly conduct investigations in terms of either
traffic accidents or crimes or whatever you're
investigating?
A. Yeah. None of the training I've been to
recently has involved traffic accidents. It's all been
mainly crimes against persons type of investigation, but
yes, as far as that goes. Nothing as far as traffic
accidents.
Q. Prior to November of2006 had you obtained
any specialized training in accident investigation at
(,
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A.

Q.
not?

Sure.
And that's an important function, is it

Sure. Yeah.
Q. And what would the reason -- why would it
be important to take notes when you're interviewing
witnesses?
A. Well, obviously to get pertinent
information -- data and names, the main thing. I
obviously can't remember everyone's name I talk to. So
that's the main reason.
Q. As part of your training protocol or
procedure, are you also trained in preparing reports?
A. Yes.
Q. And what's the purpose of having written
reports?
A. To document what we did.
Q. Okay. Would that be so that later on in
case of lawsuits and stuff you'd have something to
refresh your memory with?
A. Yes.
Q. Prior to November of2006 had you been
personally involved in other accident investigations?
A. Yes, hundreds.
Q. On -- let's go ahead and tum to November
A.

,'
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of2006.

1

(Witness nods head.)
And we'll be real specific here. We'll
turn to November 29th, 2006. How's that?
A. Okay.
Q. That's the date that this incident happened
that we're here for in this lawsuit.
A. Yes.
Q. You were on duty that day?
A. Yes, l was.
Q. And do you recalf what your hours were that
day?
A. I would have been most likely day shift,
which at that time we would have been working l 2-hour
shifts. I think it was 6:00 a.m. to 6:00 p.m., if I
remember right.
Q. Do you recall where you were when you first
received word or found out that an incident had happened
on Chinden -- near Ch ind en in Garden City?
A. I don't recall exactly where I was, no.
Q. Are you familiar with a business known as
lntermountain Interiors?
A. I don't know the specific names of the
businesses right off of Fenton there. I don't know.
Q. Okay. Are you generally familiar with the

2

A.
Q.

business area of Garden City?
A. Yes.
Q. You say you're not sure where you were when
you received word about this. How did you receive word
to go to the business location at Chinden where this
ir1cident occurred?
A. lt was dispatched as a -- a 10-50 PI, which
is an accident with injuries. And what they do is they
preface the cal I with what's called a tone alert, which
is a series of emergency beeps; and what they're doing
is looking for the closest ETA, the closest officers to
respond.
So it comes out as a tone alert. Then they
give you the call type, I0-50 Pl, and then they wait for
units to respond to see who's closest.
Q. Okay. On that day who would have been your
superior officer that you would have reponed to, if
anybody?
A. Well, Captain Stambaugh was there. I don't
recall if there was a patrol sergeant actually there
that day or not, but Captain Stambaugh clearly would
have been one of my superiors. I don't recal I who else.
Q. Were you -A. Sergeant Brannan, I think, was also on that
day. But there also may have been another patrol
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sergeant. I don't recall.
Q. Were you by yourself in your car that day?
A. Yes.
Q. When you got the call from dispatch. and t
think it was -- if I'm looking at one of the reports
correct here. I think it was around I :00 o'clock. It
says 12:53.
Does midday or I :00 o'clock sound about
right to you?
A. It seemed like it was a little earlier than
that to me. I think it was midmorning.
Q. Okay. When you got the calL what did you
do?
A. I gave estimated time en route. I believe,
and then I responded lights and siren.
(The deposition was interrupted.)
(Discussion held off the record.)
BY MR. REID:
Q. Do you recall the address of the place you
responded to?
A. You know, I think it was like 4686 Fenton.
(Ms. Stern entered the proceedings.)
BY MR. REID:
Q. How about 4686 Chinden?
A. Okay. Yeah, that makes sense.

MR. DA VIS: I'm sorry. What did you say it
was? 46 -MR. REID: 4686 Chinden.
MR. DA VIS: Okay.
BY ,"v1R. REID:
Q. Actually, detective, I think Fenton and -Chinden and Fenton, I think, are parallel streets.
A. They are, yes.
Q. So I think the building kind of sits
between the two. Does that sound right to you?
A. It does sit right in the middle of the two,
yes.
Q. So I guess it could be -- not being
wel I-versed in addresses, I guess if an address is 4686
Chinden, if there were an address on Fenton, it would
probably be the same address, huh?
A. Yeah, I would assume.
Q. When you got to the Chinden address, the
4686 Chinden, do you recall what you saw just when you
first arrived?
A. Yeah. There was a forklift: that was laying
on its side, a large -- well, a bunch of granite that
was broken in the parking lot, a flatbed truck there
with granite, and Mr. Stem was pinned underneath the
boom of the forklift:.
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1

Q. Okay. Do you recall who -- anybody else
that was there besides Mr. Stem at that time?
A. Yeah. There were -- there were three or
four other people there. And Captain Stambaugh, I
believe, got there just prior to my arrival also. It
was pretty close to the same, but l think he was there
just prior to me.
Q. Okay. Other than Captain Stambaugh, do you
recall any other persons associated with Garden City as
being present at the time you arrived?
A. Nobody associated with Garden City that I
recall.
Q. Okay. And you say Mr. Stem obviously was
there. Do you recall the names of anybody else that was
at the scene when you arrived besides Captain Stambaugh
and Mr. Stem?
A. I do not when I arrived. I did talk to
somebody at a later point who had gone to Anvil Fence
and got a forklift and l got his name -- it was a
Michael something, l believe -- but I don't recall any
of the other names, no.
Q. Who was the first person that you recall
speaking to that day?
A. I believe it was the person who had come
from Anvil Fence with the forklift. Because initially

when l got there, I kind of was helping trying to block
off traffic and scene security and everything; and I
I believe I spoke with the gentleman from Anvil Fence
first.
Q. Was the forklift that had Mr. Stem
pinned -- was it in between the building and Fenton
Street?
A. Yes, that would be correct.
Q, Okay.
(Exhibit I \.Vas marked for identification
and a copy is attached hereto.)
MR. DAVIS: Just for purposes of the record
I'll object to these photographs as not having been
produced in discovery prior to deposition.
MR. REID: Fine.
DY MR. REID:
Q, I'm showing you what's been marked as
Exhibit No. I, and I'll represent to you, Detective
Compton, that that is a picture of the-- of Fenton
Street in Garden City taken from the roof of the
business located at 4686 looking down at the area
between the building and Fenton Street, and the second
sheet of Exhibit No. I is kind ofa blow-up of the
same -- it's the same picture; it's just blown up bigger
so you can see things a little bit better.
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And I guess my question is, is that -- does
that look familiar to you at all?
MR. CRANDALL: I'll object as to the
foundation of the question in terms of the date of the
photographs.
Jim, do you have the date that -MR. REID: lt was taken yesterday, counsel.
MR. CRANDALL: Okay.
MR. DA VIS: I'll join in the objection.
MR. REID: Yeah. The photo was taken
yesterday.
THE WIT\ESS: Could you repeat the
question.
BY MR. REID:
Q. Does what that photo depicts look familiar
to you?
A. It does look like the parking lot behind
the businesses there, yes.
Q. Okay.
(Exhibit 2 was marked for identification
and a copy is attached hereto.)
MR. DA VIS: Same objection.
MR. CRANDALL: Same -- I join in the
objection.
Ill

BY MR. REID:
Q. I'm showing you what's been marked as
Deposition Exhibit No. 2, and I will represent to you,
detective, that that is also a picture that was taken
yesterday of Fenton Street at the address of 4686
Chinden with Fenton in the back, and it's just a
different angle of the same area behind the building and
Fenton Street.
A. (Witness nods head.)
MR. DA VIS: ls there a question pending?
MR. REID: Yeah.
MR. DAVIS: Objection. May l have a
standing objection to any questions relative to these
photographs?
MR. REID: Sure.
MR. CRANDALL: And l join in the objection.
MR. REID: Sure.
BY MR. REID:
Q. Does what is depicted in that photograph
that was taken yesterday assist you in recollecting what
the scene was when you investigated the accident at that
address on the 29th of November, 2006?
A. Well, I don't know that it assists me
because it's kind of hard for me to-· there's a lot of
manhole covers here in different areas that, you know -·
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l understand where it's at and I've patrol led this
area -Q. Okay.
A. -- but -Q. Sure. And that's tine. Now, looking at
both Exhibits No. I and No. 2, is it possible for you to
determine where you saw the forklift on November 29th,
2006?
A. l -- I couldn't be a hundred percent sure
exactly where in this parking lot it was, to be honest
with you.
Q. Okay.
A. I'm not sure exactly where on the building
the photos were taken, and sol -- I don't know a
hundred percent where exactly it was in here, no.
Q. Okay. On November 29th, 2006 after you
arrived at the scene and began assisting in diverting
traffic -- that is what I th ink you said you first did?
A. Yeah, just scene security and traffic
control, blocking the streets off; and whatever else
assistance we needed to do to get the forklift off of
Mr. Stem.
Q. Did you assist in getting the forklift off
Mr. Stem?
A. No. But anything the tire department
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going on of removing the forklift that had tipped over?
A. The same thing: Traffic control, keeping
people back so we didn't get anybody else injured, just
pretty much scene security.
Q. Okay. At least by that point in the
sequence of events of that day, you hadn't engaged in
any investigation yet; is that right?
A. No. We were still in the process of trying
to help Mr. Stem.
Q. Right. And after the forklift was removed
that had Mr. Stem pinned, what was done that you
observed?
A. You know. Captain Stambaugh interviewed a
few people that were there. l spoke with the forklift
driver from Anvil Fence.
A plan was made for me to deal with -- I
think it was W.E. Enterprises to remove the forklift
that was on scene to their faci Iity and just
coordinating all of those events.
Q. Which forklift driver did you speak to, the
driver of the Anvil Fence forklift or the forklift that
had Mr. Stem pinned?
A. Yeah, the -- the Anvil Fence.
Q. Okay.
A. I believe :aptai Stambaugh spoke with the

--~- ·--"----------·-------·------------·-----··---·--·---·!
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needed, we were there available to assist them.
Q. Did someone from the tire department show
up -A. Yes.
Q. -- on that day?
A. Yeah. They showed up just briefly, I
believe, alter we did.
Q. Okay. And what do you recall them doing?
A. You know, mainly what I recall them doing
is trying to come up with a strategic plan to remove the
forklift. l believe there was some discussion about
using air bags.
But we had another forklift come from Anvil
Fence. They coordinated with that driver to lift the
fork Iift that was on him.
Q. You mean the forklift that came from Anvil
Fence physically Iifted the fork! ift that was -A. Yes.
Q. -- at the Chinden address?
A. Yes.
Q. Did you play any role in that or just
observe'?
A. No, l did not play a role in that. I just
observed.
Q. What were you doing while this process was
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other one.
Q. And did you take any notes of your
interview with that driver?
A. Yes, I did.
(Exhibit 3 was marked for identification
and a copy is attached hereto.)
BY MR. REID:
Q. I'm showing you what's been marked as
Exhibit No. 3. Could you identify that document,
Detective Compton?
A. Yes. Th is is notes I wrote in my notepad
that day.
Q. The 29th of November, 2006?
A. Yes, sir.
Q. Why don't we just -- on the upper left-hand
corner -- not corner but on the left-hand side of the
sheet of paper it looks to me like there's a designation
of an H with a bracket.
Do you see that?
A. Yes.
Q. What does that mean?
A. That's a good question. f -- I'm assuming
I meant it as the Hyster operator or something along
those lines.
Q. Okay.
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Thompson. Who did you understand him to be?
A. The owner of Anvi I Fence.
Q. Okay. He was not the operator of the -A. I believe he was the operator, yes.
Q. Okay. So he was both the operator and the
owner, then?
A. Yes.
Q. Okay. And other than the name J. Michael
Thompson and the address and phone number, did you make
any other notes regarding your conversation with him on
the 29th ofNovernber, 2006?
A. No, I did not.
Q. Do you recall what the two of you spoke
about?
A. Yes. I had asked him what -- how he had
become involved in this, and if l remember correctly, he
had said that he had heard a commotion down the street.
He had come out to see what was going on,
saw the forklift over; and he immediately ran back down
and -- saw that somebody was pinned, and he ran back
down to his shop at Anvil Fence and grabbed his own
fork! ift to assist.
Q. Anything else about that conversation with
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Q. Okay. Then moving over to the right-hand
side of your notes, there's the words "Action Fork." Do
you see that?
A. Yes.
Q. What's that?
A. That would have been -- 1 believe it's
Action Forklift, and that's -- I believe this is the
people that we had -- the W.E. Enterprises folks that we
had come remove the forklift and the infonnation I
gathered from them.
The Action Fork may have been the -- the
brand or model or whatever this forklift was. I don't
recall specifically. It may be in the report.
Q. Now, you mentioned the term "W.E.
Enterprises."
A. (Witness nods head.)
Q. Who is W.E. Enterprises?
A. You know, I don't -- it's -- it's a
forklift business. l believe the names of the owners
are in the report. I don't -- I don't know their names.
Q. Did you contact them?
A. To be honest with you, I don't remember who
contacted them.
Q. But I take it someone from W.E. Enterprises
showed up at the scene on that day?
29
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him that you recall as you sit here today?
A. No.
Q. Looking down the page of your notes from
the entry regarding Mr. Thompson, there's -- looks like
a V with a little bracket.
A. (Witness nods head.)
Q. Can you tell me what that indicates?
A. Victim.
Q. Okay. And that's John D. Stem; is that
right?
A. Yes.
Q. Did you speak with Mr. Stern that day at
all?
A. I didn't speak with him about his
identifying information. When I got on scene, myself
and Captain Stambaugh briefly tried to calm him down and
talk to him just briefly and try to relax him. You
know, he was obviously begging for us to get the
forklift off of him.
That is the extent of the conversation I
had with him. This information (indicating) I believe
was his driver's license or I.D. card that was handed to
me.
Q. Do you recall who you got it from?
A. I do not. I'm -- I do not know.
,,,,
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that would be correct.
And do you recall -- and what is your
understanding as to what step W.E. Enterprises was at
the scene to do?
A. To load the forklift up and take it back to
their shop on West 53rd.
Q. Okay. I take it they showed up with a
truck of some sort or a trailer?
A. Yeah. I believe it was a big like one-ton
truck with a flatbed, if I remember right.
Q. Okay. W.E. Enterprises hauled away the
forklift that had Mr. Stem pinned down?
A. Yes.
Q. Okay. Do you recalJ speaking to anybody
connected with W.E. Enterprises on that day?
A. Yes, I did.
Q. Okay.
A. And that very likely is what this "Jerry"
is. I'm not sure. I know the name is in the report
somewhere of who I dealt with and spoke to there.
Q. Okay. Did you speak with this person at -connected with W.E. Enterprises at the scene of the
accident or was it later on in the day?
A. Both.
Q. Okay.

Q.
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A. l believe I was there when they loaded it.
1
2
I don't remember an in-depth conversation. But l did
speak with him more about the forklift at their shop.
3
Q. I take it you went to W.E. Enterprises'
4
shop?
5
A. Yes.
6
Q. Do you recall approximately how long it was
7
between the time you were at the scene of the accident
8
and when you went to W.E. Enterprises' shop?
9
A. Boy, l -- I couldn't be specific. It could
10
haw been a couple hours at least. l -- l don't know
11
[or sure.
12
Q. Okay. Do you recall who you spoke to at
13
W.E. Enterprises' shop?
14
A. Off the top of my head, I don't recall.
15
Q. Okay.
,16
A. l don't know. It's in the report, l
17
believe.
18
MR. RE l D: Okay. Why don't we go ahead and 19
mark it.
20
(Exhibit 4 was marked for identification
21
and a copy is attached hereto.)
2
BY MR. REID:
Q. I'm showing you what's been marked as
Exhibit No. 4, and it's titled right at the top
2

Q. Where were you when you saw it last
Wednesday'?
A. l believe at the police department.
Q. Okay. Am I correct that you did not author
either one of these two reports?
A. Yes, sir, that's correct, I did not.
Q. Okay. And have you authored any report
concerning the accident on November 29th, 2006?
A. No, sir.
Q. Okay. Maybe you don't know the answer to
this. I'm just curious.
Do you know why there's two different
reports, one that says "Idaho Vehicle Collision Report"
and another that says "Incident Report"?
A. I do not know specifically why it was done
this way, no.
Q. Okay. In your standard practice as a
detective investigating accidents, would you do two
different reports?
MR. DA VIS: Object to the form.
Go ahead.
THE WITNESS: I -- as far as doing two
reports on a traffic accident? ls that the question?
MR. REID: Yeah.
THE WITNESS: Typically on traffic
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"Incident Report."
Do you recognize that document?
A. Yes, sir.
Q. Are you the person who prepared this
report?
A. No. That was Captain Cory Stambaugh.
Q. Okay. When is the last time you saw this
incident report before today?
A. This morning.
Q. Okay.
(Exhibit 5 was marked for identification
and a copy is attached hereto.)
BY MR. REID:
Q. Showing you what's been marked for
identification as Exhibit No. 5, I would ask if you can
recognize that document.
A. Yeah. That's the State of Idaho -- we call
it an impact report, Idaho Vehicle Collision Report
form.
Q. I-lave you seen this report before?
A. I have seen it once.
Q. Prior to today?
A. Yes.
Q. How long ago was that?
A. Last Wednesday, l believe.
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accidents, just a normal -- we call them PD's, property
damage accidents -- all we would do is an Idaho Vehicle
Collision Report.
There may be situations where there may be
different reports done, but I'm not a reconstructionist
or anything so I -- I don't -MR. REID: Okay.
THE WITNESS: -- I don't get too involved
in that.
BY MR. REID:
Q. Okay. Now, I believe you had testified -and for purposes of the questions that I'm asking you,
you can refer to either one of the reports -A. Okay.
Q. -- doesn't make a difference, just so long
as you identify which report you're referring to when I
ask you the question. Okay?
A. Okay.
Q. But I believe you said in answer to my
question you interviewed the person at W.E. Enterprises
and that interview was in the report.
ls that what you told me a Iittle bit ago?
A. Yeah. l believe his name, the person I
talked to, was in the first incident report.
Q. Okay. Can you look in that and see if you
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can identify that person's name, who that was?
A. Yeah. It would be on page J in the
narrative, and it looks like it's Nick Skillings under
"Forklift Information."
Q. Okay. And what you're looking at is
Exhibit No. 4?
A. Yes. Yes.
Q. Okay. And that's a good place for me to
ask you a couple questions here. It says: "Officer
Compton ... met with Nick Skillings."
How did -- if you know, how did the person
who wrote this in the report
the information that
you met with Mr. Skillings?
A. Because I told him.
Q. Okay. And that person you told would have
been who?
A. Would have been Cory Stambaugh.
Q. Okay. And when would you have told
Mr. Stambaugh that you met with Mr. Skillings?
A. It would have been after I gathered all the
weight information and everything. I would have met
with him and -- and given him my notes on it and stuff
probably.
Q. Okay. Now, you said you would have given
him your notes and stuff. Those --
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Officer -- to Captain Stambaugh?
A. Yes.
Q. Do you recall as you sit here today
anything else about your conversation with Mr. Skillings
at W.E. Enterprises that is not in Officer Stambaugh's
report?
A. Youknow.theonlythingthatlcanrecall
was that he possibly had relayed that he had sold the
forklift, I believe, to the business or had a hand in
that. That's all I can really recall other than what's
here.
Q. You mean that Mr. Skillings had sold the
forklift that had pinned Mr. Stem to when you say
"the business," do you -A. Yeah, Custom Rock Top or whatever the name
ofthe business was.
Q. Okay.
A. I guess l could look.
Q. I mean Custom Rock Tops was the business
that was leasing the space there.
A. Okay. Yeah. Custom Rock Tops, l believe,
is who he had either sold the forklift to or had some
hand in the forklift dealing with them.
Q. Okay. Anything else that you recall about
your conversation with Mr. Skillings that's not here in

··+----------------------
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A. Well, the information on my notes, the
weights and everything. That's how he would have gotten
that information was that I gave it to him.
Q. Okay. And that's what's gotten me
confused. so let's back up. You say the information on
your notes, but the only information on your notes that
I saw was just people's addresses.
A. The weights (indicating).
Q. Oh, okay. And so ifwe go back to your
notes. then -- which I seem to have misplaced -- that
clears something up for me.
If I go to Exhibit No, 3 and I look at the
number 7550 on your notes, that's a weight?
A. Yes, sir.
Q. Okay. And the number 2670 on your notes,
that's also a weight?
A. Yes, sir.
Q. Okay. And then -- okay. Finally, just to
make sure I've asked about everything, where it says
"Pick up 5,000 pounds," I take it that's also a weight'?
A. Yes, sir.
Q. And is this information you learned from
Mr. Skillings?
A. Yes.
Q. Okay. And then you conveyed it to
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the report?
A. No, nothing that I can remember.
Q. Did you speak to Mr. Skillings any other
time besides on the day of the accident?
A. Yeah. I do think he called me at one
point, because he had my business card, and was asking
what we wanted done with the forklift; and it was
probably a week or two later.
And I believe I referred him to Sergeant
Stambaugh or Cap -- or I'm sorry -- Captain Stambaugh or
Sergeant Brannan. but that would have been the extent of
it.
Q. Did you interview anyone else on the day of
the incident besides the conversation you told me about
with the forklift driver and Mr. Skillings?
A. I wouldn't say there was an interview, no.
I didn't specifically go out to interview anybody else.
Q. Okay. Good point. Did you -- do you
rec al I having any conversations with anyone else on that
day that we haven't discussed?
A. Yes.
Q. Okay. Who else did you speak to on that
day?
A. l spoke with Wes Prouty.
Q. Okay.
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A. And I believe it was that afternoon.
Q. Do you recall -- when you say "that
afternoon," you mean the afternoon of November 29th?
A. Yeah. I'm sorry.
Q. That's fine.
A. November 29th.
Q. Do you recall what time or approximately
what time it was in the afternoon you spoke to
Mr, Prouty?
A. Boy, I I don't remember exactly what
time. It would have -- I -- I just -- it had been -this whole process took a while. So it would have been
probably midaftemoon at some point, sometime in the
afternoon.
Q. Prior to November 29th, 2006 did you know
Mr. Prouty?
A. Not that I recal I, no.
Q. Okay. And where did this conversation take
place, then, on the 29th of November?
A. It was behind his shop.
Q. Okay. And when you say "behind his shop,"
do you -- I'll represent to you that his business is
called lntermountain Interiors.
A. Okay.
Q. When you say -- do you mean behind
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Mr. Prouty?
A. We would have been to the west of that
location.
Q. Now, as I understand it, that building -lntermountain Interiors is on the west end of the
building, and the east end of the building is Custom
Rock Tops.
Does that sound right to you?
A. That's correct, sir.
Q. Okay. And how far do you think you guys
were from the place where the accident actually
occurred, pinning Mr. Stem, when you had your
conversation?
A. Boy, I don't -- I don't know how far that
is. I0, 15, 20 feet. I don't know for sure.
Q. Okay. And what was your purpose for
back to the -- the building to speak to Mr. Prouty?
A. There was -- I wasn't going there to speak
with Mr. Prouty. I was just driving by. There were
some people out there. and I stopped and talked to
them. It wasn't an official interview. lt wasn't me
going, trying to gather information from him.
Q. Okay. You just saw some people standing
there -A. Right.
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Intermountain Interiors' business?
A. Behind lntermountain Interiors where Fenton
would be the street that goes along the back
(indicating).
Q. Okay. Do you recal I -- as you stand behind
lntennountain Interiors and look at Fenton, is there a
sidewalk that connects the building to the street?
A. No, I don't know that there is.
Q. Okay. I'm just trying to get in my mind
where it is that you guys specifically were standing
when you had this discussion.
Were you standing by a doorway?
A. I believe he's got a bay doorway at the
back there, and there were some people standing out
behind there and I believe the bay door was open; and I
just pulled up as a -- you know, to just speak with the
gentlemen standing out there.
Q. There were other people there besides
Mr. Prouty?
A. Yeah. It seems to me that there was a
couple maybe co-workers in and out. They weren't
necessarily just standing around having a conversation
with us, though.
Q. In relation to where you had seen the
forklift pinning Mr. Stem, where were you and
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Q. -- behind the lntermountain Interiors and
you stopped?
A. Yes.
Q. How is it -- tell me what you did after you
stopped.
A. Somehow, and I can't recall for sure, the
conversation came up that he was a last name of Prouty.
I was an Apache helicopter pilot in the Guard with a
Quinn Prouty, who works at a carpet store in Mountain
Home.
So I went -- ding, ding, ding -- I wonder
if they're related, and the conversation came up as him
being some relation to Quinn Prouty. We briefly spoke
about his nephew, or whatever Quinn is, and we also
talked about Bronco football.
If I recal I, he was wearing some Bronco
football gear. We talked about how good the team was
doing. The conversation was -- we talked some about the
accident with the forklift, and he had mentioned that he
tells all his drivers nor to drive on the manhole
covers.
Pretty much the bulk of the conversation ·
was, if I recall, about Bronco football mainly. I
believe he talked about traveling to some games. And
that -- that was pretty much the conversation.
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Q. Do you recall how long the conversation
lasted?
A. Boy, I don't. Maybe -- probably five
minutes at the most.
Q. Did you speak with anyone else besides
Mr. Prouty?
A. I don't think I -- no. I don't think I
individually spoke with anyone, no.
Q. Were there other people in close proximity
to you and Mr. Prouty that would have overheard your
conversation had they been listening?
A. Well, there were people moving around.
don't know that they were paying attention to the
conversation I was having with him.
Q. Did Mr. Prouty introduce you to anybody?
A. Not that I recall.
Q. When you say he mentioned that he told his
employees not to drive on the manhole covers, did you
ask him why?
A. No, I don't think we really got into a
conversation about why or \\'hy not. I don't know that
there was any specific talk of that.
Q. Do you know \vhether or not he was referring
to any specific manhole cover when he said that?
A.
said he tel Is his employees not to

1
2
3
4
5

6
7
8
9
1O

11
12
13
14
15
17

18
19

20
21
22
23
24
•2 5

Custom Rock Tops.
Q. Not Mr. Prouty?
A. Not Mr. Prouty.
Q. Did you interview or have a conversation
with any of the employees -- any persons -- strike
that. Let me start all over again.
Did you have a conversation with any
persons who represented themselves or were disclosed to
you as employees of Mr. Prouty?
A. I don't believe I did. no.
Q. Would it be fair to say that you did not
follow up on Mr. Prouty's statement at all concerning
the manhole covers?
MR. DA VIS: Object to the form of the
question.
Go ahead.
THE WITNESS: Yeah. I did not question him
any further about it, no.
BY MR. REID:
Q. And do you recal I questioning anyone else
about that statement 9
A. About the manhole covers specifically?
Q. About the manhole covers specifically.
A. No. I didn't no, I didn't question
anybody about it.
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drive on the manhole covers, so -Q. Could you tell from that comment or did he
explain to you, again, which manhole cover he may have
been referring to?
MR. DA VIS: Objection. It's already been
asked and answered, and the question is compound.
6
Go ahead.
7
MR. REIO: That's a good objection. Let me
8
break that down.
9
BY MR. REID:
10
Q. Okay. Did you inquire any further
11
regarding his statement concerning employees driving on 12
manhole covers than what you've told me today?
13
A
I did not question him any further about
14
why he told his employees not to drive on them, no.
15
did not.
16
Q. Okay. Did he explain to you who he meant
17
by his employees?
18
A. No. He just said his employees.
19
Q. Did you understand Mr. Stem to be an
.2 0
1
employee of Mr. Prouty?
21
A. No, I did not.
22
Q. Did you have an understanding as to who
23
Mr. Stem was employed by?
24
A. My understanding was he was employed by
25

Q. Now, I note -- ifwe can go to Exhibit
No. 4. I think you got it in front of you there. It's
cal led the incident report.
A. Yeah.
Q. There's a note on that incident report on
page 3 right underneath your forklift information.
A. Yes.
Q. The note says: ''Officer Compton spoke with
Wesley Prouty ... " When did you tell -- well, how did
Mr. -- how did Captain Stambaugh know that you spoke
with Mr. Prouty?
A. You know, we were talking about it at the
station, if I recall, and I had just mentioned what
Mr. Prouty had told me.
Q. Would that have been the same day, November
29th?
A. I -- you know, l believe so.
Q. Here's the reason I ask the question. If
you'd look at Exhibit No. 5, which is the vehicle
accident report.
A. (Witness complied.)
Q. I can't find anything in that report that
talks about you speaking with Mr. Prouty.
Am J correct that there's -- and I'm not
trying to trick you or anything. Go ahead and take a
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look through there and see, but I couldn't find any
reference to that.
A. (Witness complied.)
No, l don't see any reference to it either.
Q. Do you know why there would be a reference
in Exhibit No. 4 to a conversation with Mr. Prouty but
not No. 5?
A. I do not know that.
Q. Have you had any conversations with Captain
Stambaugh about that subject?
A. No, I have not. Captain Stambaugh doesn't
work for us anymore and I don't even see him anymore,
so -Q. Do you know where he is?
A. He's with Boise City Police.
Q. Okay. I take it what you're telling me is
if I want to find out why the conversation with
Mr. Prouty is in one report and not the other, I
probably should ask Captain Stambaugh?
A. Yeah, that -- yeah, probably.
Q. While we've got the two exhibits, maybe you
can clear up another point of confusion. If you'd look
at the first page of the incident report, Exhibit No. 4.
A. (Witness complied.)
Q. Up near the top there's a list of

4

l

2
3

4
5
6
7

8
9
l O
11
12
13
14
15

16
17
18
19
20
21
22
23
24
25

Q. Okay. Now, if I look at if you've got
Exhibit No. 5 handy there.
A. (Indicating.)
Q. If you'd turn to page -- it says "DGC 30 I 7"
on the bottom right-hand comer there.
A. (Witness complied.)
Q. Yeah. If you look over on the left-hand
side of that page, right at the bottom on Exhibit No. 5
it has somebody's signature, but then it says "# I 220."
A. (Witness nods head.)
Q. Do you know who officer 1220 is?
A. That's Sergeant Brannan, and those numbers
are called Ada numbers. That's our assigned -- like a
badge number.
Q. Yeah. Okay. Have you seen Sergeant
Brannan's initials or signature on occasions?
A. Yes.
Q. Does that appear to be his initials that
I'm looking at there on Exhibit No. 5 at the page
designated 3017?
A. Yes, it appears to be.
Q. So if I've got it right, Exhibit No. 5 was
prepared by Brannan whereas Exhibit No. 4, with the
exception of the Boatman entry, was prepared by Captain
Stan1baugh?
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officers. It says "Officers" and then it says "0/1
Reports." Do you see that on the top left?
A. Uh-huh.
Q. What does OIi mean?
A. That is probably other officers who have
gent.:rated a narrative, I would assume; and incident
officers would be the ones that responded to the scene.
Q. Okay. And if I look at Captain Stambaugh,
I see a number next to h irn, 1221.
A. Yes, sir.
Q. And then underneath that there's a Dale
Boatman.
A. (Witness nods head.)
Q. 1485.
A. Yes, sir.
Q. And if! look later on in the report, it
seems to me that there is a -- about three pages from
the back there appears to be a page that has "Reporting
Officer: Boatman, D."
A. Yes, sir, I see that.
Q. Would I be correct that, at least in your
understanding of this report, part of it was done by
Captain Stambaugh and at least one page was done by
Mr. Boatman?
A. Yes, sir, that's correct.
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A.

That's what it appears, yes.
Okay. Do you know why Brannan would have
prepared Exhibit 5 and Stambaugh Exhibit 4?
MR. DA VIS: Just for purposes of
clarification, a portion of Exhibit 4 was also prepared
by Sergeant Brannan.
MR. REID: Okay. Thank you, counsel. I
didn't -- you're right.
BY MR. REID:
Q. The last two pages of Exhibit No. 4 appear
to be prepared by Sergeant Brannan.
A. Yes.
Q. Okay. Do you know why Sergeant Brannan
would have prepared Exhibit No. 5 as opposed to Captain
Stambaugh in terms of the narrative on Exhibit No. 5?
A. I do not know why.
Q. Okay. Here's why l ask. And, again, this
is to clear up my confusion. If I look at Exhibit 4,
the page that says "DGC 3009" -A. Okay.
Q. -- right up at the top there's a heading
called "Initial Report." Now, if I look at Exhibit
No. 5, page 4 -A. Okay.
Q. -- right up at the top it says "Initial
Q.
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Report."

1

Yes, sir.
And the sentence on both Exhibits 4 and 5
say: "On November 29, 2006, at approximately IO I0
hours, Officer Compton and I were dispatched ... "
A. (Witness nods head.)
Q. And that's the same sentence on both
reports. Well. if one report is signed by Stambaugh and
another is signed by Brannan, who is -- if you know, who
is the "I"?
A. Well, the "I" in this report (indicating)
is clearly Captain Stambaugh. In the impact report I'm
not sure what Sergeant Brannan was doing. He -- he
was -Q. Okay.
A. He did come to the scene. I just don't
know when. He wasn't initially dispatched.
Q. Okay. I guess if I wanted to understand
that, I'd probably need to talk to Officer Brannan,
wouldn't I?
A. Yes, sir.
Q. But, actually, you've kind of led up to the
question that I wanted to ask, and that is, do you
recall Officer Brannan being on the scene on the day of
the accident?
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A.

No, I don't specifically recall that.
Do you have any information or knowledge
that the area around one of the manhole covers at 4686
Chinden was later repaired by Garden City?
A. I don't have any information about that,
no.
Q. Do you have any understanding that that was
the case?
A. No, sir.
Q. Did you let's speak for a few minutes
now about the manhole cover that's involved in the
incident.
A. ( Witness nods head.)
Q. Did you have any responsibility with
respect to collecting up the pieces of that cover?
A. You know, I don't recall if I helped -- I
believe Sergeant Brannan and maybe somebody from public
works collected it. I don't recal I actually physically
collecting it myself.
Q. Do you recall seeing someone collect the
pieces?
A. I couldn't tell you I can specifically
remember somebody picking up the pieces, no.
Q. Do you know what happened to the pieces of
the manhole cover after November 29th, 2006 that was
Q.
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A. Yeah. I do believe he came out there at
some point. I don't -- I don't recall exactly when he
sho,ved up there.
Q. Okay. On the day of the accident, now,
when you were and for purposes of this question
I'm -- it doesn't make any difference whether we're
talking about the time you were there initially when
they were taking the forklift off Mr. Stem or the time
you were at the scene later when you spoke with
Mr. Prouty.
Did you notice that any unusual
characteristic about the area behind Intermountain
Interiors adjacent to one of the manhole covers was
iliere?
MR. DA VIS: Object to the form of the
question. It's vague and ambiguous.
But go ahead.
THE WITNESS: I -- no. l don't remember
anything specific that caught my attention, no.

20

BY MR. REID:

2O

21

Q. Did anyone point out to you a depression
that was there?
A. No, not that I recall.
Q. Do you recall observing a depression around
the area of the manhole cover-- a manhole cover?
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involved in this incident?
A. It's in Garden City evidence.
Q. Okay. Have you seen the pieces of the
manhole cover since November 29th, 2006?
A. Yes, I have.
Q. Okay. When was the last time you
physically -- you actually saw them?
A. I believe it was last Wednesday afternoon.
I think that's when it was.
Q. Okay. What was the occasion that you
decided to go take a look at the manhole cover last
Wednesday afternoon?
A. Taking some photographs of it.
Q. You were?
A. I didn't specifically, no, but I assisted
with it.
Q. Okay. Somebody else was taking some
photographs of it last Wednesday?
A. I believe it was last Wednesday, yes.
Q. Do you know who it was that took the
photographs?
A. It was our evidence technician, Tallia
Cherry.
Q. Could you spell that last name?
A. C-h-e-r-r-y. Tallia -- I don't know how

\.
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it's spelled. T-a-1-1-i-a, I think.
1
MR. DA VIS: Right. That's correct.
2
BY MR. REID:
3
Q. Did you ask her to do that?
4
A. No.
5
Q. Do you know who did?
6
A. Mr. Davis.
7
Q. Okay. Because I've been provided pictures
8
in discovery, and I was curious as to their origin.
9
A. Let me rephrase that. Mr. Davis had talked
! 10
to her. I also talked to her. I'm one of the backup
11
evidence people. And I did talk to her supervisor, and
12
we requested that she take the photos. So I did, in a
13
roundabout way, request that she do it.
14
Q, Okay. And I have been provided with photos
15
in connection with your deposition today by counsel.
, 16
Did }OU review the photos that Mr. Davis provided to me? : 1 7
A. I'm not sure which photos.
' 18
Q. Ok~.
19
A. I did review some color photographs, not of
20
the manhole cover, on -- that we took on Wednesday,
21
though.
22
Q. What photos did you review?
23
A. They were photos of the scene the day of
24
the accident.
25

L---------------------------

Q. Okay. Have you conducted any investigation
to determine where the manhole cover that was involved
in this accident came from, who manufactured it?
A. No, I have not.
Q. Do you know if anyone connected with Garden
City has undertaken such an investigation?
A. I do not know.
Q. Okay. At least if they have, nobody's
brought you in on it?
A. Yeah. I don't know.
Q. Do you know who Mr. Oyadomari is?
A. Doesn't ring a bell.
Q. If you look at -- and I don't think it
makes any difference which report, whether it's
Exhibit 4 or 5. His name appears -- let me see if I can
find it -- on one of them.
MR. CRANDALL: Counsel, what was the last
name?
MR. REID: Oyadomari.
MR. CRANDALL: Oyadomari?
MR. REID: Uh-huh.
THE WITNESS: Oh, are you talking Eldon
Oyadomari?
MR. REID: Yes.
THE WITNESS: Yeah. It's on --
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Q. And where were you when you reviewed those
photos?
A. At the police department.
Q. And what was the reason that you were
looking at those?
MR. DA VIS: He was with me, counsel.
THE WITNESS: Yeah. I was with Mr. Davis.
BY MR. REID:
Q. Is this last Wednesday?
A. Yes.
Q. Okay.
MR. DAVIS: They're all marked DGC.
THE WITNESS: Yes. They were all -MR. DA VIS: They've all been produced in
discovery.
THE WITNESS: Yes.
BY MR. REID:
Q. Okay. Now, other than last Wednesday, have
you had an occasion to either look at the manhole cover
or photos since the date of the accident?
A. No, sir.
Q. Okay. Last Wednesday, then, was the only
time that you looked at any of the evidence involved in
this accident since the accident?
A. Yes.

1
2
3

4
5

6

7
8
9
10
11

12
13
14
15
16
17
18
19

20
21
22
23

24
25

MR. DAVIS: Exhibit 4.
THE WITNESS: -- Exhibit 4, 3 l3 -- or 3013.
BY MR. REID:
Q. Yeah. Do you know who that person is?
A. I don't know who he is. I'd never met
him. I do recall somebody being on the scene at some
point from public works, but I don't know him.
Q. Okay. You. at least, have never had any
conversations with -- and hopefully I'm pronouncing it
right -- Mr. Oyadomari?
A. No.
Q. How about Otlicer Boatman? Have you had
any conversations with him about this incident?
A. No, not that I can recall.
Q. Do you recall how many water meter manhole
covers are located on the property at 4686 Chinden?
A Boy, I don't -- I don't know.
Q. More than one?
A. I believe there is more than one, but I
don't -- that may have been from looking at your photos
earlier, so -Q. Okay.
A. I wouldn't -- that's not something I would
specifically recall normally.
MR. REID: Okay. Let's take a break.
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MR. DAVIS: Okay.
(Recess taken.)
fvfR. REID: We're back on the record.
IJY MR. REID:
Q. If you've got Exhibit No. 2 handy.
A. Okay.
Q. And if you'd look at the second page of
Exhibit No. 2.
A. (Witness complied.)
Q. There appears to be depicted on that page
four manhole covers, and l'm going to point them out and
see if you and I can agree that that's what depicted.
Looks like there's one right in the middle
of the page that has kind of a blackened area around it.
Do you see that?
A. Yes.
Q. If you look in the street, does there
appear to be another one?
A. Yes, there is one in the street.
Q. And then right straight up toward the top
of the page from the one that has the blackened area,
there's another one?
A. Kind of behind the Dumpster or whatever?
Q. Yeah, kind of in between the Dumpster and
the street.
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THE WITNESS: Would it be reasonable that
the one at the top of the picture was the one that the
accident occurred at?
Is that the question?
MR. REID: Sure.
THE WITNESS: Yeah, I suppose it would be
reasonable.
MR. REID: Okay. I don't have any other
questions. Thanks.
MR. CRANDALL: Do you want me to jump in?
MR. DA VIS: Go ahead.
MR. CRANDALL: I just have a couple of very
sho1t ones.
EXAMlNA TION
BY MR. CRANDALL:
Q. Officer Compton, when you were visiting
with Mr. Prouty fol lowing the accident and discussing
the accident with him and the conversation -- in the
conversation it came up that he tells all the employees
not to drive on the manhole covers, did Mr. Prouty limit
the scope of the manhole covers that he was referring
to?
MR. REID: Object to the form.
THE WITNESS: He -- he didn't specifically
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A.

Yes.

Q. And the fourth one appears to be up even
farther. Do you see that?
A. Yes, I see it.
Q. Could you tell by looking at this picture
which one of these areas is the area in which the
incident took place on November 29th?
MR. DA VIS: Let me re-assert the prior
objection and that the photograph depicts changes that
were made after the accident.
MR. CRANDALL: I join in the objection.
THE WITNESS: I would not be able to tell
you which one it was.
BY MR. REID:
Q. Okay. If l represented to you that the
manhole cover that has the blackened area around it is
behind lntermountain Interiors and the one up at the top
ofthe picture is the one behind Custom Rock Tops, would
that sound reasonable to you?
MR. DA VIS: Object to the form of the
question for all the previous reasons and because it's
just a really bad question.
Go ahead.
MR. CRANDALL: I'll join in the objections
other than the last one.
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say which manhole covers that I recall.
BY MR. CRANDALL:
Q. What did you understand him to mean when he
said, "l tell all the employees not to drive on the
manhole covers"?
A. What l understood him to mean was that the
employees that operate the forklift, he instructs them
not to drive the forklift over the manhole covers.
Q. And by that, your interpretation was any
and all of the manhole covers that existed behind the
address of both Custom Rock Toppers [sic] as well as the
Interior Elements [sic] store?
MR. REID: Object to form. Misstates his
testimony.
THE WI.TNESS: My -BY MR. CRANDALL:
Q. I'm just asking you what your understanding
was. When he referred to the manhole covers and he
instructed his employees not to drive across them, was
it your understanding that he meant al I of the manhole
covers that existed behind the properties on Fenton
Street that are the subject of this litigation?
MR. REID: Same objection.
THE WITNESS: Yeah. My understanding,
based on what he said, was that he didn't want his
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forklift operators driving on any of the manhole covers.
BY MR. CRANDALL:
Q. Regardless of the location as long as they
were located on the addresses of either Custom Rock
Toppers and/or the Interior Elements properties?
MR. REID: Object to the question.
THE WITNESS: Yeah. It wasn't specific.
It wasn't -- he just said he didn't -- he instructed
them not to drive on the manhole covers, so -BY MR. CRANDALL:
Q. In the context of that conversation you
were also, my understanding, discussing the accident of
Mr. Stem?
A. Briefly. There wasn't a whole lot of
detailed discussion about it.
Q. Okay. But in the context of discussing the
accident with -- about Mr. Stem, Mr. Prouty indicated to
you that he tells aJI employees not to drive on the
manhole covers?
MR. REID: ['II object to the question for
all the reasons stated before, and you keep asking the
same question over and over again.
MR. CRANDALL: Not really.
BY MR. CRANDALL:
Q. I think the question now that I'm asking is
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Q. When you re-examined the cover recently in
the Garden City evidence room, were you able to identii)'
any numbers or lettering on the cover?
MR. DA VIS: Object to the form of the
question. He didn't say that he inspected it.
BY MR. CRANDALL:
Q. Okay. Were you there when the
photograph -- photographing of those -- that broken
manhole cover took place?
A. Yes, I was.
Q. Okay. Did you have an opportunity to
examine the manhole cover?
A. I wouldn't say really examine it. I helped
take it out of the box and kind of(indicating) put it
together.
Q. Okay. In the process of doing that were
you able to identify any lettering?
A. Nothing that I paid specific attention to.
Q. Were you able to identify any numbering?
A. Nothing that I would recall that l paid
attention to.
Q. Do you know about how many pieces the
manhole cover broke into?
A. Boy, that would be a guess on my part. l
don't recall how many.
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in the context of having discussed Mr. Stem's accident,
during the course of that same conversation it's my
understanding that Mr. Prouty told you that he tells all
employees not to drive on the manhole covers.
A. All employees that drive the forklift not
to drive the forklift on the manhole covers, yes.
Q. Okay. Thank you. What did you understand
the reasoning behind not driving the forklift on the
manhole covers was meant to imply?
A. You know, I think it would be -- I would be
guessing as what his reasoning is. Obviously we had
just had an incident, so, you know, I had in my mind
what he meant. I think -Q. What was -A. I would be guessing what he -MR. REID: I'm going to object. The
question calls for the witness to speculate.
BY MR. CRANDALL:
Q. I'm asking what was in your mind. That's
what I'm looking for. In your mind -- when he told you,
"I tell all my employees not to drive forklifts on the
manhole covers," in your mind what was the reasoning he
told his employees not to drive their Hyster on these
manhole covers?
A. In my mind, it was a safety issue.
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Q. When you placed the manhole cover back
together recently, were you able to fit the -- come up
with the entire manhole cover or were there pieces
missing?
A. I believe it was pretty much all there.
MR. DAVIS: We provided copies of the
pictures to you, Doug.
MR. CRANDALL: I just got them yesterday.
I didn't -BY MR. CRANDALL:
Q. When you first arrived on the scene, tell
me what you saw as it pertained to Mr. Stem and the
forklift.
A. The forklift was laying on its side, and
Mr. Stem's leg was pinned underneath what I believe to
be the boom portion of the forklift.
Q. What portion of Mr. Stem's body was pinned,
if you remember?
A. I believe it was his right lower leg.
Q. Okay. Once you arrived on the scene, did
you remain on the scene until they had actually lifted
the forklift off Mr. Stem?
A. Yes, I did.
Q. Did you have a feel for how much time had
passed between when you arrived until the time they were
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able to get the fork Iift off of Mr. Stem's leg?
A. You know, it actually was -- it was pretty
quick because Anvil Fence came down with the forklift.
But in length of time, I don't -- you know, we had to
assemble the fire department, the paramedics before we
moved the boom, and I don't recall specifically.
Maybe -- I don't know. I really don't know the time
frame of when it was.
Q. Was there a lot of blood coming out of
Mr. Stem's leg?
MR.DAVIS: Objecttotheformofthe
question. It's vague and ambiguous.
THE WITNESS: I don't recall very much
bleeding from the leg. I do recall that he was
bleeding, I believe, from above one of his eyes where he
had sustained a cut.
BY MR. CRANDALL:
Q. When you arrived, were the paramedics
already on the scene?
A. I believe they got there after I got there.
Q. Did you witness anyone performing first aid
on Mr. Stem when you arrived?
A. Not specifically first aid. There were
some co-workers and stuff out there trying to, you know,
I guess, calm -- calm him down; and immediately
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MR. REID: I've got a couple more follow-up
in light of counsel's -- did you have any?
MR. DA VIS: No.
MR. REID: Just a couple follow-up.
FURTHER EXAMINATION
BY MR. REID:
Q. You had indicated that at least your
understanding was that Mr. Prouty was -- had a safety
concern when he said he told his employees not to drive
over manhole covers; is that right?
A. That's correct.
Q. Did he express to you what his safety
concern was?
A. No, not that I recall.
Q. So that was just an assumption on your
part, that he was concerned about their safety?
A. Yes.
Q. Did you interview anybody connected with
Custom Rock Tops to see if they had given any
instructions to their employees concerning driving
forklifts?
A. No, I don't believe I interviewed any of
their employees. J believe other officers did.
Q. That was my next question. Do you know if
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thereafter fire and paramedics were -- were there.
Q. When you say that they were trying to calm
him down, what was the state of Mr. Stem, if you will,
when you arrived?
A. Well, I think probably a little bit of
panic. He was pinned to the ground and he couldn't
move, and he was asking us to please get this off of
him. So I -- I mean I th ink I could understand wanting
something off of me that had me pinned down.
Q. Was he able to maintain a state of calm or
was he yelling, screaming, I mean, in obvious pain?
A. No. He was -- he was fairly calm. He just
kept saying, "Getthisoffofme."
Q. Okay. Were you the first law enforcement
personnel on the scene?
A. I believe Captain Cory Stambaugh arrived
just prior to me getting there.
Q. Are you aware of any other incident in
which the police have been involved in which a manhole
cover in Garden City has failed?
A. No, I'm not.
MR. CRANDALL: Thank you. No further
questions.
THE WITNESS: Uh-huh.
MR. DA VIS: (Indicating.)
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other officers interviewed the people with Custom Rock
Tops?
A. I believe Captain Stambaugh -- and I don't
know if Sergeant Brannan did, but I believe Captain
Stambaugh did talk to some of them.
Q. Did Mr. Prouty, during your conversation
with him on the 29th of November, ever indicate to you
that he thought there was something specifically unsafe
about one of the manhole covers?
A. No. He spoke in general terms of he tells
them not to drive on the manhole covers, not a specific
one.
Q. And you didn't explore with him the why of
that?
A. No.
MR. REID: I don't have any other
questions.
MR. CRANDALL: No questions.
MR. DA VIS: I don't have any.
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(Whereupon the deposition concluded
at 11 :05 a.rn.)
(Signature requested.)
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COMMERCIAL LEASE AGREEMENT

This commercial Lease Agreement {"Lease") is made aod effective July 1. 2006. by and between
Wesley c. Prouty ("Landlord") and Ger.aid Rhinehart dba Custom Rock Tops (0 Tenant').
Landlord Is the owner of 4684 Chinden Blvd. Boise, Idaho 83714
Landlord desires to lease l:he Leased Premi!.es to Tenant. and Tenant desires lo lease the leased Premises
from Landlord for the term. at the renlal and upon lhe covenants. conditions and provisions herein set forth
THEREFORE. in consideration of the mutual promises herein. contained and other good and valuable
consideration. rt is agreed:

1. Term.
A

Landlord hereby leases the Leased Premises to Tenant. and Tenant hereby leases the same from
Landlord, for an "lnitlal Term· beginning July 1, 2006. and ending July 1, 2007.

8. Tenant may renew the Lease on or before July 1, 2007
2. Rental.

A.

Tenant shall pay 10 Landlord during the Initial Term rental of$ 28,975 20 per year. payable in
Installments of $ 2.160-00
+ Triple Net
$ 314 60
= Total
l 2,414.60

8 . Escalation 3% per year
C. Tenant shall also pay to Landlord a ·security Deposit" in the amount of $2160.00

3.Use
Notwithstanding the forgoing. Tenant shall not use I.he Leased Premises for tne purposes of storing,
manufacturing or selling any explosives, flammables or other inherently dangerous substance, chemical, thing
or device.

4. Sublease and As.algnmenl

Tenant shall have the nght without Landlord's consent. to assign this Lease to a corporation with Which Tenant
may merge or coo so lidate. to any subsidiary of Tenant. to any corporation under common control with Tenant.
or to a purchaser of sut:Jstantlally all of Tenant's assets. Exc.ept as set forth above, Tenant shall not sublease all
or any part of the Leased Premises, or assign this lease in whole or in part w ithout Landlord's coos-enl. such
consent not to be unreasonably withheld or delayed.

5. Repairs.
During lhe Lease term, Tenant shall make, at Tenant's expense, all necessary repairs to the Leased Premises
Repairs shall include such items as routine repairs of floors, walls, cemngs, and other parts of the Leased
Premises damaged or wom through normal ocx:upancy, excapl for major mechanical systems or the roof,
subject to the obligations of the partles otherwise set forth in this Lease.
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6. Altoratlona and lmprovsmonts.

Tenant, at Tenant's expense, shall have the right following Landlord's consent to remodel, redecorate, and
make additions, improvements and replacements of and to all or any part of the Leased Premises from time to
time as Tenant may deem desirable, provided the same are made in a workmanlike manner and utilizing good
quality materials. Tenant shall have the right to place and install personal property, trade fixtures, equipment
and other temporary installations in and upon the Leased Premises, and fasten the same to the premises. All
personal property, equipmen~ machinery, trade fixtures and temporary installations, whether acquired by
Tenant at the commencement of the Lease term or placed or installed on the Leased Premises by Tenant
thereafter, shall remain Tenant's ~roperty free and clear of any claim by Landlord. Tenant shall have the right to
remove the same at any time during the term of this Lease provided that all damage to the Leased Premises
caused by such removal shall be repaired by Tenant at Tenant's expense.
8. lnsuranco.

A If the Leased Premises or any other party of the Building is damaged by fire or other casualty resulting from

any act or negligence ofTen ant or any of Tenant's agents, employees or invitees, rent shall not be diminished
or a bated while such damages are under repair, and Tenant shall be responsible for the costs of repair not
covered by insurance .

B. Tenant shall maintain fire and extended coverage insurance on the Building and the Leased Premises in
such amounts as Landlord shall deem appropriate, Tenant shall be responsible, at Its expense, for fire and
extended coverage insurance on all of its personal property, including removable trade fixtures, located in the
Leased Premises.
C. Tenant and Landlord shall, each at its own expense, maintain a policy or policies or comprehensive general
liability insurance with respect to the respective activities of each in the Building with the premiums thereon fully
paid on or before due date, issued by and binding upon some Insurance company approved by Landlord, such
insurance to afford minimum protection of not less than $1,000,000 combined single limit coverage of bodily
injury, property damage or combination thereof. Landlord shall be fisted as an additional insured on Tenant's
policy or policies of comprehensive general liability insurance, and Tenant shall provide landlord with current
Certificates of Insurance evidencing Tenant's compliance with this Paragraph. Tenant sha!I obtain the
agreement of Tenant's insurers to notify Landlord that a policy is due to expire at least (10) days prior to such
expiration landlord shall not be required to maintain insurance against thefts within the Leased Premises or the
Building.
9. UtllitJos.

Tenant shall pay all charges for water, sewer, gas, electricity, telephone and other services and utilities used by
Tenant on the Leased Premises during the term of this Lease unless otherwise expressly agreed in writing by
Landlord. In the event that any utility or service provided to the Leased Premises is not separately metered,
Landlord shall pay the amount due and separately invoice Tenant for Tenant's pro rata share of the charges.
Tenant shall pay such amounts within fifteen (15) days of invoice. Tenant acknowledges that the Leased
Premises are designed to provide standard office use electrical facilities and standard office llghting. Tenant
shall not use any equipment or devices that utilize excessive elecbical energy or which may, in Landlord's
reasonable opinion, overload the wiring or interfere with electrical services to other tenants
10. Signs.
Following Landlord's consent, Tenant shall have the right to place on the Leased Premises, at locations
selected by Tenant, any signs which are permitted by applicable zon,ing ordinances and private restrictions.
Landlord may ref use consent to any proposed signage that is in Landlord's opinion too large, deceptive,
unattractive or otherwise inconsistent with or Inappropriate to the Leased Premises or use of any other tenant
Landford shall assist and cooperate with Tenant in obtaining any necessary permission from governmental
Page 2 of6

authorities or adjoining owners and occupants for Tenant to place or construct the foregoing signs. Tenant shall
repair all damage to the Leased Premises resulting from the removal of signs installed by Tenant
11. Entry.
Landlord shall have the right to enter upon the Leased Premises at reasonable hours to inspect the same,
provided Landlord shall not thereby unreasonably interfere with Tenant's business on the Leased Premises

12. l?air1dng.
During the term of this Lease, Tenant shall have the non-exclusive use in common with Landlord, other tenants
of the Building, their guests and invitees, of the non-reserved common automobile parking areas, driveways,
and footway s, subject to rules and regulations for the use thereof as prescribed from time ta time by Landlord.
Landlord reserves the right to designate parking areas within tha Building or in reasonable proximity thereto, for
Tenant and Tenant's agents and employees Tenant shall provide Landlord with a list of all license numbers for
the cars owned by Tenant, Hs agents and employees.

13. !Building Rules.
Tenant will comply with the rules of the Building adopted and altered by Landlord from time to time and will
cause all of its agents, employees, invitees and visitors to do so; all changes to such niles ll'd'ill be sent by
Landlord to Tenant in \.'lriting.

14. Damage and Destruction.

I

Subject to Section 8 A above, if the Leased Premises or any part thereof or any appurtenance thereto is so
damaged by fire, casualty or structural defects that the same cannot be used for Tenant's purposes, then
Tenarrt shall have the right within ninety (90) days following damage to elect by notice to Landlord to terminate
this Lease as of the date of such damage. In the event of minor damage to any part of the Leased Premises,
and if such damage does not render the Leased Premises unusable for Tenant's purposes, Landlord shall
promptly repair such damage at the cost of the Landlord. In making the repairs called for in this paragraph.
Landlord shall not be liable for any delays resulling from strikes, governmental restrictions, inability to obtain
necessary materials or labor or other matters which are beyond the reasonable control of Landlord. Tenant shall
be relieved from paying rent and other charges during any portion of the Lease term that the Leased Premises
are inoperable or unfit for occupancy, or use, in whole or in part, for Tenant's purposes. Rentals and other
charges paid in advance for any such periods shall be credited on the next ensuing payments, if any, but if no
further payments are to be made, any such advance payments shall be refunded to Tenant The provisions of
this paragraph extend not only to the matters aforesaid, but also to any occurrence which is beyond Tenant's
reasonable control and which renders the Leased Premises, or any appurtenance thereto, inoperable or unlit for
occupancy or use, in Whole or in part, for Tenant's purposes.

15. Default

)
)

If default shall at any time be made by Tenant in the payment of rent when due to Landlord as herein provided,
and if said default shall continue for fifteen (15) days after written notice thereof shall have been given to Tenant
by Landlord, or if default shall be made in any of the other covenants or conditions to be kept. observed and

performed by Tenant, and such default shall continue for thirty (30) days after notice thereof in writing to Tenant
by Landlord without correction thereof then having been commenced and thereafter diligently prosecuted,
Landlord may declare the tenn of this Lease ended and terminated by giving Tenant Written notice of such
intention, and if possession of the Leased Premises is not surrendered, Landlord may reenter said premises.
Landlord shall have, in addition to the remedy above provided, any other right or remedy available to Landlord
on account of any Tenant default, either In law or equity. Landlord shalf use reasonable efforts to mitigate its
damages.
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16. Condamnatfon.
If any legally, constituted authority condemns the Building or such part thereof Which shall make_the Leased
Premises unsuitable for leasing, this Lease shall cease when the public authority takes possession, and
. landlord and Ten ant shall account for rental as of that date. Such termination shall be without prejudice to the
rights of either party to recover compensation from the condemning authority for any loss or damage caused by
the condemnation. Neither party shall have any rights in or to any award made to the other by the condemning
authority.

I

17. Subordination.
Tenant accepts this Lease subject and subordinate to any mortgage, deed of trust or other lien presently
existing or hereafter arising upon the Leased Premises, or upon the Building and to any renewals, refinancing
and extensions thereof, but Tenant agrees that any such mortgagee shall have the right at any time to
subordinate such mortgage, deed of trust or other lien to this Lease on such terms and subject to such
conditions as such mortgagee may deem appropriate in its discretion. Landlord is hereby irrevocably vested with
full power and authority lo subordinate this Lease to any mortgage, deed of trust or other lien now existing or
hereafter placed upon the Leased Premises of the Building, and Tenant agrees upon demand to execute such
further instruments subordinating this Lease or attoming to the holder of any such liens as Landlord may
request In the event that Tenant should fail to execute any Instrument of subordination herein required to be
executed by Tenant promptly as requested, Tenant hereby irrevocably constitutes Landlord as Its attomey-infact to execute such instrument in Tenant's name, place and stead, it being agreed that such power is one
coupled with an interest Tenant agrees that it will from tfme to time upon request by Landlord execute and
deliver to such persons as Landlord shall request a statement in recordable form certifying that this Lease is
unmodified and in full force and effect (or if there have been modifications, that the same is in full force and
effect as so modified), stating the dates to which rent and other charges payable under this Lease have been
paid, stating that Landlord is not in default hereunder (or if Tenant alleges a default stating the nature of such
alleged default) and further stating such other matters as Landlord shall reasonably require.
18. Security Deposit

The Security Deposit shall be held by Landlord without liability for interest and as secutity for !he performance
by Tenant of Tenant's covenants and obligations under this Lease, it being expressly understood that the
Security Deposit shall not be considered an ad11ance payment of rental or a measure of Landlord's damages in
case of default by Tenant Unless otherwise provided by mandatory non-waivable law or regulation, landlord
may commingle the Security Deposit with landlord's other funds. Landlord may, from time to time, without
prejudice to any other remedy, use the Security Deposit to the extent necessary to make good any arrearages
of rent or to satisfy any other covenant or obligation of Tenant hereunder. Following any such application of the
Security Deposit, Tenant shall pay to Landlord on demand the amount so applied In order to restore the Security
Deposit to Its original amount If Tenant is not in default at the termination of this Lease, the balance of the
Security Deposit remaining after any such application shall be returned by Landlord to Tenant If Landlord
transfers its interest in the Premises during the term of this Lease, Landlord may assign the Security Deposit to
the transferee and thereafter shall have no further liability for the return of such Security Deposit
19. NoUcu.

Any notice required or pennitted under this Lease shall be deemed sufficien1fy given or served if sent by United
States certified mail, return receipt requested, addressed as follows:
If to Landlord to:

If ID Tenant to:

Wesley C. Prouty

Gerald Rhinehart dba Custom Rock Tops

4688 Chinden Blvd.
Boise, Idaho 83714

4684 Chindan Blvd.
Boise, Idaho 83714
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20. Brof(ers.

Tenant represents that Tenant was not shown the Premises by any real estate broker or agent and ~t ~enant
has not otherwise engaged in, any actiVity which could form the basis for a claim for real estate comm1ss1on,
brokerage fee. finder's fee or other similar charge, in connection with this Lease.

21. Waiver.
No waiver of any default of Landlord or Tenant hereunder shall be implied from any omission to take any action
on account of such default if such default persists or is repeated, and no express waiver shall affect any default
other than the default specified In the express waiver and that only for the time and to the extent therein staled
One or more waivers by Landlord or Tenant shall not be construed as a waiver of a subsequent breach of the
same covenant. term or condition.
22. l\llemora.ndum of Laase.
The parties hereto contemplate that this Lease should not and shall not be filed for record, but in lieu thereof, at
the request of either party, Landlord and Tenant shall execute a Memorandum of Lease to be recorded for the
purpose of giving record notice of the appropriate provisions of this Lease

23. Headings.
The headings used in this Lease are for convenience of the parties only and shall not be considered in
Interpreting the meaning of any provision of this Lease

24. Successors.
The provisions of this Lease shall extend to and be binding upon Landlord and Tenant and their respective legal
representatives. successors and assigns.

25.Consent.
Landlord shall not unreasonably withhold or delay its consent with respect to any matter for which Landlord's
consent is required or desirable under this Lease.

26. Parfonnance.
If there is a default with respect to any of Landlord's covenants, warranties or representations under this Lease,
and if the default continues more than fifteen (15) days after notice in writing from Tenant to Landlord specifying
the default, Tenant may, at its option and without affecting any other remedy hereunder, cure such default and

deduct the cost thereof from the next accruing instalfment or installments of rent payable hereunder until Tenant

shall have been fully reimbursed for such expenditures, together with interest thereon at a rate equal to the
lessor of twelve percent (12%) per annum or the then highest lawful rate. If this Lease tenninates prior to
Tenant's receiving full reimbursemen~ Landlord shall pay the un reimbursed balance plus accrued interest to
Tenant on demand.

27. Compliance with Law.
Tenant shall comply with all laws, orders, ordinances and other public requirements now or hereafter pertaining
to Tenant's use of the Leased Premises. Landlord shall compty, with all laws, orders, ordinances and other
public requirements now or hereafter affecting the Leased Premises.

Page Sor 6
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28. Final AgreomonL
This Agreement terminates and supersedes all prior understandings or agreements on the subject matter
hereof This Agreement may be modified only by a further writing that is duly executed by both parties.
29. Governing Law.
This Agreement shall be governed, construed and interpreted by, through and under the Laws of the State of
Idaho
IN WITNESS WHEREOF, the parties have executed this Lease as of the day and year first above written

[Landlord Signature]

[Tenant Signature]
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CITY OF GARDEN CITY

_<'-"-----~-,, 19_

BUILDING PERMIT
THE BUILDING INSPECTOR OF GARDEN CITY hereby grants a permit to build,
construct, remodel or install according to the fol lowing statement:
OWN ER

· ,~\ -

7;~=~~

LOCATION _ _ _ _ _ _ _ _ _ LOT _____ BLOC!S..~IJDITION _ __
/

CONTRACTOR

: r :),·

!,',-:~;~·:/;,,..,;~ ~£"'::;,,.", ,/_F~,

L,' ,',,-, ,<

--::..,

ADDRESS - - , - - - - - - - , , - - - -

1 __
PERMIT FOR _ _ _ _ _
·-:·_:.-._~-,_·,_
<_<_>'_:;._>"'_-_.-·_._ _·_-:-_,_·-----'--'-------

. This permit is issued subject to the requirements of the Garden City Building Code and Zoning and Setbacl<
· Ordinances. Before starting operations permittee should read the reverse side of this permit and printed
matter on the "Inspection Card." No work shall be done beyond the point indicated in each successiv~ 111:
spection without obtaining the writt;n approval of the lnspec\°r.

__..\-----

1

Cost ....... $

'

· -- , · -. NAME

Fees Paid .. $_ _ _ __(Over)

-.

,

i\LliL
\

'

I

t

,

~~fl.1---, '
~-

ADDRESS_.,___ _ _ _ _ _-'--_ _ _ __

STATE COPY

/'
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Douglas W. Crandall, ISB No. 3962
CRANDALL LAW OFFICE
Veltex Building
420 W. Main Street, Suite 206
Boise, ID 83702
Telephone: (208) 343-1211
Facsimile: (208) 336-2088
Jeffrey T. Sheenan, ISB No. 7263
SHEEHAN LAW OFFICE
Veltex Building
420 W. Main Street, Suite 206
Boise, Idaho 83702
Telephone: (208) 287-4499
Facsimile: (208) 336-2088
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JOHN STEM,
Plaintiff,

Case No. CV-Pl-08-06177

vs.
CITY OF GARDEN CITY, IDAHO and WESLEY C.
PROUTY,

PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANT
PROUTY'S MOTION FOR SUMMARY
JUDGMENT

Defendants.

NATURE OF THE CASE
This case involves, in part, a negligence claim by Plaintiff John Stem against Defendant
Wesley C. Prouty. Defendant Prouty was negligent in failing to install an adequate water valve
cover and in failing to inspect the existing water cover for defects. Defendant Prouty was also in
violation of Idaho Code§ 39-4111, 1994 Uniform Building Code § 106.2 and §106.3 as required by
Garden City Code§ 7-1-1 B Ordinance 651 (1984). Defendant Wesley C. Prouty failed to obtain a

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT PROUTY'S MOTIO~ifbQ
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building permit with regard to a 1996-97 modification of 4684 Chinden Boulevard where Mr. Stem's
accident took place.
STATEMENT OF FACTS
In 1994, Defendant Wesley C. Prouty purchased from WM3, by and through its principal,
Max Stith, a building located at 4684 and 4688 Chinden Boulevard. (See Affidavit of Douglas W.

Crandall, Exhibit A: Deposition of Wesley Prouty, p. 6, LI. 6-7, 9-10.) On November 29 2006, Mr.
Stem, an employee of Custom Rock Toppers, was helping unload a sheet of granite at 4684
Chinden Boulevard. In doing so, a forklift was being operated by co-employee Marc Jung. In the
process of unloading the sheet of granite, Mr. Jung drove the forklift across a water valve cover
located at 4684 Ch ind en Boulevard. The water valve cover fractured in several places, causing the
forklift to tip, and trapping Plaintiff John Stem's leg. As a result of the accident, Mr. Stem lost his
right leg. The investigation from the accident revealed the water valve cover was rated up to 2,000
pounds and should have been changed out in 1996-97, when forklifts began using 4684 Chinden
Boulevard as a result of the recently installed service door.
Prior to the sale in 1994 from WM3 Properties to Wes Prouty, the area wherein John Stem's
accident occurred (4684 Chinden Boulevard) had been used and engineered as a parking lot.
In 1996-97, after purchasing the property from WM3, Defendant Wes Prouty modified 4684
Chinden Boulevard to include an exterior service door allowing use of unloading and loading by way
of forklift. (See Affidavit of Douglas W. Crandall, Exhibit A: Deposition of Wes Prouty, p. 56, LI. 1-6.)
At the time of the sale between WM3 Properties and Wes Prouty, the property had been
engineered for use as a parking lot. The water meter at 4684 Chinden Boulevard was fitted with a
cover assigned "light duty" (up to 2,000 pounds). The water cover was not rated to accommodate
the weight of a forklift (6 ,000-10,000 pounds). Prior to the accident, the water cover that fractured
had suffered cracks which had been infected with rust. The rust and cracks were clearly visible by
inspection of the underside of the water meter cover. (See Affidavit of Douglas W. Crandall, Exhibit

G & 1.)
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At the time of the modification to 4684 Chinden Boulevard in 1996-97, Mr. Prouty failed to
obtain a building permit. ( See Affidavit of Douglas W. Crandall, Exhibit A: Deposition of Wes Prouty,
p. 58, LI. 1-7.) At the time of modification of the building, Mr. Prouty hired Budd Landon to do
masonry work. Mr. Prouty testified that Budd Landon obtained a building permit. ( See Affidavit of
Douglas W. Crandall, Exhibit A: Deposition of Wes Prouty, p. 58, LI. 1-6.)

Mr. Prouty's testimony is inaccurate. Mr. Landon's testified in his Affidavit that he is not a
general contractor and that he did not act in the capacity of a general contractor with Wes Prouty.
Mr. Landon indicated he was hired to do a small amount of masonry work around the opening where
Mr. Prouty was placing a door. Upon Mr. Landon's arrival, the door had already been cut, and the
brace to hang the door was in place. Mr. Landon had no involvement in cutting the area for the door
and/or hanging the brace for the door or the door at 4684 Chinden Boulevard. (See Affidavit of
Budd Landon.)
In his 45 years as a subcontractor in the area of masonry, Mr. Landon has never obtained a
building permit and is not required to do so as a subcontractor. He was never asked by Mr. Prouty
to obtain a building permit, and it was not Mr. Landon's responsibility to secure that permit. Any
suggestion by Mr. Prouty that Mr. Landon took on the responsibility to obtain the building permit is
untruthful. At all times during the remodel and the masonry work done by Mr. Landon, he was paid
directly by Mr. Prouty and received directions directly from Mr. Prouty. No one else on site identified
himself to be a general contractor or held himself out as acting in that capacity. (See Affidavit of
Budd Landon.)
During the deposition of Robert Ruhl, it was disclosed that, despite his best efforts, he could
not locate any building permit during 1996-97 pertaining to 4684 Chinden Boulevard. (See Affidavit
of Douglas W. Crandall, Exhibit C: Deposition of Robert Ruhl, p. 62, LI. 1-2.) In 1985, Max Stith for

for WIVl3 Properties obtained a building permit. (See Affidavit of Douglas W. Crandall: Exhibit K).
Following the accident involving Mr. Stem, Officer Heath Compton of the Garden City Police
Department returned to the site out of curiosity that Mr. Prouty may have been related to a previous
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friend from the military. As he drove through the alleyway, he struck up a conversation with Wes
Prouty.

It was at that time that Mr. Prouty indicated to Officer Compton that he advised his

employees not to drive on the manhole covers. (See Affidavit of Douglas W. Crandall, Exhibit F:
Deposition of Heath Compton, p. 41; LI. 1-25; p. 42, LI. 1-25, p. 43, LI. 1-17.)
During the investigation of this matter, an investigator, Lance Anderson, discussed this issue
with Mr. Prouty, at which time he reiterated to Detective Lance Anderson that he instructed his
employees not to drive on the manhole covers because he didn't trust them. (See Affidavit of
Douglas W. Crandall, Exhibit 8: Affidavit of Lance Anderson, p. 44, LI. 12-23.)

DUTY TO JOHN STEM
1. Invitee Status
A property owner owes a duty of ordinary care under all circumstances toward invitees who
come upon the premises. This duty extends to all portions of the premises to which an invitee may
reasonably be expected to go. IDJI 3.08, citing Harrison v. Taylor, 115 Idaho 588, 768 P.2d 1321
(1989). Defendant Prouty has raised the issue in his briefing that John Stem may not qualify as an
invitee. An invitee is a person who enters upon the land for purposes connected with the business
conducted there, or for a visit which reasonably may be said to confer or anticipate a tangible benefit
to the possessor. Keller v. Holiday Inns, Inc., 105 Idaho 649, 671 P.2d 1112 (1983), citing Wilson v.
Bogert, 81 Idaho 535, 347 P.2d 341 (1959). An invitee is not required simply to take the property as

the possessor uses it. Rather, the invitee is entitled to assume that the property has been made
safe for him to enter. Accordingly, the possessor has not only a duty to disclose dangerous
conditions, but also the duty to exercise reasonable affirmative care to keep the premises safe for
an invitee.
In Keller v. Holiday Inns, Inc., supra, the plaintiffs sued Holiday Inn. The Keller sisters were
employees of a gift shop which leased space from the Holiday Inn. The Keller sisters were injured in
the course of their employment with the gift shop. In ruling upon the case, the Idaho Supreme Court
stated:
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Holiday Inn rented space in its building to the gift shop proprietor for business
purpose. The employment of personnel by the gift shop proprietor clearly was within
that purpose. Consequently, we hold that these employees were invitees. Our
inquiry is narrowed to the duty owed by the land possessor to an invitee.
Keller v. Holiday Inns, Inc.

The case at hand is factually identical to Keller, supra. At the time of the accident, Mr. Stem
was an employee of Custom Rock Toppers. Custom Rock Toppers was a lessee of Defendant Wes
Prouty. At the time of the accident, Mr. Stem was working for Custom Rock Toppers in their
business pursuit of buying and installing custom granite cabinet countertops. The employment of
John Stem by Custom Rock Toppers was clearly within the contractual purpose for which Defendant
Prouty rented 4684 Chinden Boulevard space to Custom Rock Toppers. Therefore, John Stem
would clearly be entitled to the duties owed by Defendant Prouty to Plaintiff John Stem as an invitee.
2. Common Law Duty to Inspection
Under the laws applicable to an invitee, Mr. Stem was entitled to a workplace free of
dangerous and defective conditions which upon reasonable investigation could have been
discovered. (See generally, Keller v. Holiday Inns, Inc., supra.) In 1994, Mr. Prouty purchased the
property from WM3 Properties (Max Stith). Until the date of the accident, Mr. Prouty had never
investigated the condition of the water valve covers. ( See Affidavit of Douglas W. Crandall, Exhibit

A: Deposition of Wes Prouty, p. 28; LI. 1-12.) Had he done so, he would have discovered not only
their inadequacy in terms of weight they could withstand, but also the rust and cracks which existed
on the water valve cover clearly visible on the underside. (See Affidavit of Douglas Crandall,
Exhibits: Exhibit G-1.) Mr. Prouty has asserted lack of knowledge as to the defective nature of the

water valve cover. The simple fact is he never looked at or inspected the water valve covers in
question the entire time of his ownership of 4684 Chinden Boulevard.

Mr. Prouty's conduct is

inexcusable in light of the fact that in 1996-97, he modified 4684 Chinden Boulevard to include a
service door which would then allow forklifts to move heavy product to and from 4684 Chinden
Boulevard. After the modified use of 4684 Chinden Boulevard, Mr. Prouty still did not inspect the
water valve covers. The cover at 4684 Chinden Boulevard could not withstand the weight of a
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forklift. Mr. Prouty was under a duty to conduct a reasonable investigation of his property. In 199697, he knew that forklifts would begin utilizing the rear area of the building for loading and unloading
extremely heavy materials. Despite that knowledge, never once did he examine or conduct any type
of investigation into the adequacy of the water valve covers to withstand the weight of a loaded
forklift. Defendant Prouty failed in his common law duty to inspect 4684 Chinden Boulevard.
2. Statutory Duty
At all relevant times, pursuant to Ordinance 651, Garden City Code§ 7-1-1 B, the following
statutory duty was applicable to Defendant Wes Prouty.
1. All the rules, regulations and ordinances of a general and permament character
relating and applying to and regulating the erection, construction, enlargement,
alteration, repair, moving, removal, conversion, demolition, occupancy, equipment,
use height, area and maintenance of buildings or strutures as said rules, regulations
and ordinances are printed and contained in code form designated and entitled
UNIFORM BUILDING CODE, being the 4-9-94 1994 Edition, Volumes 1, 2, and 3,
printed under the authority of the International Conference of Building Officials, be
and the same hereby is ratified and adopted as the Uniform Building Code of Garden
City and as ratified and adopted shall be the rules and regulations and ordinances
governing erection, construction, enlargement, alteration, repair, moving, removal,
conversion, demolition, occupancy, equipment, use height, area and maintenance of
buildings or structures at and within the City.
Garden City Code§ 7-1-1 B (1994).
At the time of the 1996-97 modification to 4684 Chinden Boulevard, Mr. Prouty, pursuant to
Garden City Code § 7-1-1 B, was required to have complied with the 1994 Edition of the Uniform
Building Code. Under the Uniform Building Code, Mr. Prouty was required to obtain a permit.
Section 106 of the Uniform Building Code states:
Permits Required. Except as specified in Section 106.2 of this section, no building
or structure regulated by this code shall be erected, constructed, enlarged, altered,
repaired, moved, improved, removed, converted or demolished unless a separate
permit for each building or structure has first been obtained from the building official.
Uniform Building Code §106.1. (1994)
It is undisputed that Mr. Prouty himself did not obtain a building permit, and that in his
deposition testimony, he attempted to place that responsibility upon Mr. Landon. Per Mr. Landon's
Affidavit, it is clear Mr. Prouty attempted to have diverted that responsibility upon Mr. Landon.
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT PROUTY'S MOTIOQ
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Of critical importance to the permit process set forth in Uniform Building Code §106.3.1 is
that Mr. Prouty would have had to obtained an application for a building permit. Section 106.3 of the
Uniform Building Code sets forth that each application shall have the following requirements:
1. Identify and describe the work to be covered by the permit for which application is
made.
2. Describe the land on which the proposed work is to be done by legal description,
street address or similar description that will readily identify and definitely locate the
proposed building or work.
3. Indicate the use or occupancy for which the proposed work is intended.
4. Be accompanied by plans, diagrams, computations and specifications and other
data as required in Section 106.3.2.
5. State the valuation of any new building or structure or any addition, remodeling or
alteration to an existing building.
6. Be signed by the applicant, or the applicant's authorized agent.
Uniform Building Code Section 106.3. (1994)
This is of particular importance in this case. Had Mr. Prouty complied with his statutory
duties in obtaining the building permit, he would have needed the modifications to 4684 Chinden
Boulevard to have been engineered for the intended purposes. Mr. Prouty added the service door
to 4684 Ch ind en Boulevard to allow unloading and loading of material to the building. It would have
been imperative in the building code process to have the engineer examine the flooring and the
strength of the flooring upon which the forklifts would have been operating. Had that engineering
process been completed pursuant to Section 106.3 of the Uniform Building Code, the inadequacy of
the water valve covers likely would have been discovered. At a minimum, the water valve covers
would have been examined for damage and condition, and consequently, an engineer would likely
have discovered they were inadequate for use with heavy forklifts. Mr. Prouty's failure to go through
the permit process is criminal behavior. (See, I.C. §39-4111 and I.C. §39.4216). It now appears
disingenuous for Mr. Prouty to assert lack of knowledge as to the water valve covers when that
knowledge or lack there of arose from his failure to comply with the code sections requiring a
building permit and the requisite planning. Mr. Prouty's knowledge or Jack thereof was a result of his
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own criminal behavior. Mr. Prouty had further statutory duties pursuant to Garden City Code§ 6-2-9.
At all relevant times hereto, Garden City Code § 6-2-9 required:
All service pipes and fixtures on private property are the responsibility of the property
owner and shall be kept in good repair and protected from freezing at the property
owner's expense. The property owner shall be responsible for all damage resulting
from leaks or breaks in the service pipes and fixtures. Water will not be furnished to
a water service where there is a leak in the service piping or a fixture and when a
leak is discovered the water service may be discontinued immediately. If water
service has been discontinued because of a leak, it shall not be turned on until all
leaks have been repaired.
Garden City Code § 6-2-9 (1988).
At all relevant times, Defendant Wes Prouty had a statutory duty under Garden City Code
§ 6-2-9 to assure that the water valve cover in question was kept in good repair. The Code further
states that Defendant Prouty shall be responsible for all damage resulting from breaks to fixtures.
The water valve cover in question was undisputedly upon the private property of Defendant Wes
Prouty. The water valve cover was never designed to accommodate the weight of a forklift. The
cover was not in good repair. Mr. Prouty leased his property to Custom Rock Toppers with the full
understanding that forklifts would be run to and from the building at 4684 Chinden Boulevard and
potentially across the water valve cover in question. Mr. Prouty took no effort to inspect and ensure
that the water valve covers were adequate for the property. Mr. Prouty simply ignored the water
valve covers for over 10 years after he modified the use of 4684 Chinden Boulevard to include
forklifts. The water cover was his responsibility under Garden City Code § 6-2-9, and he failed to
examine the cover in question during his entire ownership of 4684 Chinden Boulevard.
Furthermore, Garden City Code§ 6-2-17 states as follows:
Construction methods and materials used in the installation of water main lines,
water service lines, fire service lines and water system appurtenances shall conform
to all material and construction specifications as may be provided by the public works
director. Construction materials and workmanship not in accordance with the
material and construction specifications shall be removed and replaced to conform
with requirements at the expense of the installer.
Garden City Code§ 6-2-17 (1988)(emphasis added).
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In 1996-97, Mr. Prouty modified the use of 4684 Chinden. He did so without a building
permit. I\Jo engineering documentation has been produced concerning the 1996-97 modifications to
4684 Chinden Boulevard. Had the property been engineered for loading and unloading by forklift,
adequate water valve covers would most likely have been put in place. WM3 Properties had used
that particular area in the past and had it engineered for use as a parking lot. The water valve cover
in place at the time was adequate for a parking lot, but was not adequate for use with a forklift. Mr.
Prouty further failed in his statutory duties to assure that the materials and specifications which
would have been required of him had he applied for a building permit at the time of the modification.
At all relevant times, Idaho Code § 39-4111 stated as follows:
(1) It shall be unlawful for any person to do, or cause or permit to be done,
whether acting as a principal, agent or employee, any construction, improvement,
extension or alteration of any building, residence or structure, coming into the
purview of this division, in the state of Idaho without first procuring a permit from the
division authorizing such work to be done.
(2) It shall be unlawful for any person to do, or cause or permit to be done,
whether acting as principal, agent or employee, any construction, improvement,
extension or alteration of any building, residence or structure in a local governmental
jurisdiction enforcing building codes, without first procuring a permit in accordance
with the applicable ordinances of the local government.
Idaho Code § 39-4111.
Mr. Prouty has indicated in his deposition that at no time did he apply for a building permit to
conduct the modification in 1996-99. Mr. Prouty testified that Budd Landon applied for the building
permit.

Mr. Landon will testify by Affidavit that he was only contracted to do a small amount of

masonry work on the exterior opening for the service door. He will further testify that upon his arrival
to do the masonry work, the exterior hole and the pole from which the door would be hung were
already in place. Mr. Landon has also indicated that Mr. Prouty hired him to do the masonry work.
Defendant Wes Prouty paid him for doing the work, and at no time did Mr. Landon have contact with
anyone other than Mr. Prouty. Mr. Prouty was in fact the individual responsible for ensuring in
1996-97 that he secure a building permit in accordance with the applicable ordinances of Garden
City, Idaho. Had a building permit been applied for, the engineering work-up would have been done,
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and the discovery of the inadequate water valve covers would most likely have been revealed.
It bears further note that Idaho Code § 39-4126 indicates, in part:
(1) Any person who willfully violates any provisions of this chapter or who willfully
violates any provisions of the codes enumerated in this chapter or rules promulgated
by the administrator or pursuant to this chapter, is guilty of a misdemeanor, and upon
conviction, shall be fined not more than three hundred dollars ($300), or imprisoned
for not more than ninety (90) days or by both fine and imprisonment. Violations of
this chapter shall be tried in any court of competent jurisdiction within the state of
Idaho.
(2) A separate violation is deemed to have occurred with respect to each building
not in compliance with this chapter. Each day such violation continues constitutes a
separate offense.
Idaho Code § 39-4126.
Mr. Prouty's failure to apply for a building permit in 1996-97 for the modification at 4684
Chinden Boulevard is a clear violation of Idaho Code § 39-4111. The violation of Idaho Code
§ 39-4111 is a continuing misdemeanor violation.

ACTUAL KNOWLEDGE OF DEFECTIVE CONDITION
Giving the Plaintiff John Stem all reasonable inferences, there is sufficient evidence that Mr.
Prouty knew that the water valve covers were inadequate for forklifts to be driven across them. Mr.
Prouty indicated to Officer Compton that he advised his employees not to drive across the water
valve covers on the forklifts. ( See Affidavit of Douglas W. Crandall, Exhibit: F: Deposition of Officer
Compton, p. 63, LI. 19-24.) At the time of this statement to Officer Compton, Mr. Prouty did not
modify it in terms of what his fears were. He simply instructed his employees not to drive across the
water valve covers. Following the accident, Mr. Prouty had a conversation with Detective Lance
Anderson and Mr. Anderson stated: "he always told his forklift operators never to drive over them
because he didn't trust them." (See Affidavit of Douglas W. Crandall, Exhibit B: Deposition of Lance
Anderson P. 44 LI: 12-20). It was only after Mr. Prouty was sued in this case that he modified his
statement to suggest that his concerns were only related to the fact that the presence of the water
valve cover may have caused the particular area of the loading space to be uneven or a tip hazard
for the forklifts. At the time Mr. Prouty made the statement to Officer Compton and Detective
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Anderson, he knew that the rear of the property located at 4684 Chinden Boulevard had never been
engineered for the use of forklifts. He knew that during the time he owned the property, he never
examined the water valve covers. He also knew that he had entered into a contractual relationship
with Custom Rock Toppers wherein he assured them, under provisions of the contract, that he
would comply with all laws, orders, ordinances and public requirements. (See Affidavit of Douglas
W. Crandall: Exhibit J: Lease Agreement, Custom Rock Toppers.) A jury could easily garner from

Defendant Prouty's admission that the water valve covers presented a danger, and that Mr. Prouty
knew of this danger. Oddly enough, Mr. Prouty also indicated that at no time did he notify or discuss
with anyone at Custom Rock Toppers any fears concerning the water valve covers. He simply kept
those concerns to himself, assured that his employees were warned of the potential dangers, and
left Custom Rock Toppers and its employees to do business and drive forklifts across water valve
covers rated only up to 2,000 pounds. Based upon the knowledge possessed by Mr. Prouty at the
time of making his statement to Officer Compton and Detective Anderson, it is certainly a question of
fact left better for the jury to evaluate what Mr. Prouty knew prior to the accident, to assess Mr.
Prouty's credibility, and to have Mr. Prouty tested by cross-examination.
IMPUTED KNOWLEDGE
"If a property owner creates a dangerous or defective condition, he is deemed to have
knowledge of it as a matter of law." IDJI 3.07.
Wes Prouty created the dangerous condition that caused Mr. Stem to lose his leg. When
Wes Prouty purchased 4684 Chinden Boulevard, the accident site had been originally engineered
for parking spaces. (See Affidavit of Max Stith.) In 1996-97, Mr. Prouty undertook a modification
process to that property. Mr. Prouty added to the rear portion of 4684 Chinden Boulevard a service
door to allow access for forklifts to load and unload heavy materials. Mr. Prouty violated Idaho Code

§ 39-4111 in failing to obtain a building permit. Despite Mr. Prouty's testimony that the area had
been engineered, no such documentation has been produced, nor have the names of any engineers
been provided. By adding the service door to 4684 Chinden Boulevard, Mr. Prouty modified the
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original use of the building. What was once a parking lot has now become a loading dock with the
use of forklifts. Mr. Prouty made no effort to inspect or investigate the water valve covers behind
4684 Chinden Boulevard in the entire time he owned the property. Specifically, he did not determine
whether they would withstand the weight of a loaded forklift. Mr. Prouty further exacerbates his
failure to obtain the building permit by failing to inform or make known to his lessors and their
employees the inadequate of the water valve covers despite his own reservations as to their safety.
This was despite the fact Defendant Prouty contractually agreed he was in compliance with all laws,
ordinances and other public requirements affecting the premises. His violation of Idaho Code
§ 39-4111 was a continuing misdemeanor. The covers were inadequate for the weight of the

forklifts and were also in a state of disrepair. They contained numerous fractures which had been
infested with rust, leaving them fragile. (See Affidavit of Douglas Crandall, Exhibits G-1) At the time
of the accident when the forklift was driven across the water valve cover, it fractured in several
pieces. Apparently, the cover had become brittle from time. Therefore, Plaintiff respectfully submits
to the Court that Mr. Prouty be imputed knowledge as a matter of law. The dangerous water valve
cover existed as a result of conditions created by Mr. Prouty through his subsequent modifications to
the property and failure to obtain the necessary building permit and engineering requirements.

I..,

RESPECTFULLY SUBMITTED this / L

day of January, 2009.

By_ _ _ _+ - + - - - - - - - - - - Douglas
Attorneys r laintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the /~ day of January, 2009, I caused to be served a true
and correct copy of the foregoing document by the method indicated below, and addressed to the
following:

James J. Davis
406 W Franklin
PO Box 1517
Boise, ID 83701
Facsimile No.: (208) 336-3374
Attorney for Defendant City of Garden City, Idaho
James G. Reid
David P. Claiborne
Ringert Clark, Chartered
455 S Third
PO Box 2773
Boise, ID 83701
Facsimile No.: (208) 342-4657
Attorneys for Defendant Wesley C. Prouty
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US Mail
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Overnight Mail
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Hand-Delivery
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Facsimile Transmission
Electronic Transmission
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US Mail
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Overnight Mail

~

Hand-Delivery
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Facsimile Transmission
Electronic Transmission

Douglas W'aandall
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JAMES G. REID, ISB # 1372
DA YID P. CLAIBORNE, ISB # 6579
RINGERT LAW CHARTERED
455 South Third Street
P.O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
E-mail: dpc([yringertlaw.com
Attorneys for Defendant Wesley C. Prouty

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, lN AND FOR THE COUNTY OF ADA

JOHN STEM,
Plain ti ft
vs.

Case No. CV-PI-08-06177

MEMORANDUM IN OPPOSITION TO
MOTION TO ALLOW SECOND
AMENDED COMPLAINT

CITY OF GARDEN CITY, IDAHO and
WESLEY C. PROUTY,
Defendants.

COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of record,
Ringert Law Chartered, and submits this memorandum in OPPOSITION to Plaintiff's Motion to
Allow Second Amended Complaint filed on or about January 12, 2009 and set for hearing on
January 27, 2009.

I.

BACKGROUND.
Plaintiff John Stem (herein "Stem") filed his Complaint and Demand for Jury Trial on April
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2, 2008. Therein, Stem alleges personal injuries arising from a work-related forklift accident on
November 29, 2006. At that time, Stem contends he was in the employ of Custom Rock Tops, Inc.
(herein "Custom Rock Tops"). Stem also contends that Custom Rock Tops was then the tenant of
Defendant Wesley C. Prouty (herein "Prouty"). Stem alleges that his accident was caused by the
negligent acts or omissions of Prouty, under a theory of premises liability, and/or Defendant City of
Garden City, Idaho (herein "Garden City"), under a theory of ordinary negligence.
Prouty and Garden City have denied the allegations of Stem. The parties have conducted
extensive written discovery and depositions. Stem previously sought amendment of his Complaint
to add a cause of action against Prouty based upon a theory regarding IDAHO CODE§ 6-320. Stem
wished to add a statutory claim contending that pursuant to IDAHO Com,:§ 6-320 he could recover
damages for personal injuries occasioned by Prouty' s alleged statutory violations. The Court denied
such amendment.
Stern now seeks, yet again, to amend his complaint, again to allege negligence by reason of
alleged statutory violations. For the reasons set forth herein, amendment ought not be allowed.

II.

STANDARD OF REVIEW.
A motion seeking amendment of a pleading is governed by Rule 15 of the IDAHO RULES OF

ClYIL

PROCEDURE. Rule 15 allows a party to amend a pleading, with leave of Court, where

responses to the pleading have already been made. I.R.C.P. 15(a). Leave to amend "shall be freely
given when justice so requires.'' Id. The Court's decision whether to grant a motion for leave to file
an amended pleading is subject to its discretion, only subject to review upon appeal for abuse of
discretion. Raedlein v. Boise Cascade Corp., 129 Idaho 627, 631 (1996).
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Despite the discretionary standard, the appellate courts insist upon lower courts articulating
a reason for denying a party's motion for leave to file an amended pleading. Idaho Schools for Equal
Opportunity v. Idaho Board of Education, 128 Idaho 276, 284 (1996). Generally, if the underlying
facts raised in a motion for leave to file an amended pleading provide proper grounds for some relief,
the motion should be granted to afford the party an opportunity to test his or her claim and its merits.
ld. Leave to file an amended pleading should be freely given in the absence of undue delay, bad
faith, or dilatory motive by the movant or undue prejudice upon the non-movant. Id. Outright
refusal of such a motion, without any justifying reason, is an abuse of discretion. Id. In determining
whether to grant such a motion the court may consider whether the proposed amendment states a
proper claim, but the sufficiency of the evidence supporting the amendment is not a proper matter
to be assessed. Christensen Family Trust v. Christensen, 133 Jdaho 866, 871-72 (1999).

lll.

ARGUMENT.
Defendant Prouty contends that the amendment ought not be allowed for the reasons set forth

in the Reply Memorandum in Support of Defendant Wesley C. Prouty 's Afotion fiJr Summary

Judgment, which is filed herewith.

II
II
II
!I
II
II
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IV.

CONCLUSION.
For the above and foregoing reasons, Plaintiff's Motion to Allow Second Amended Complaint

ought to be DENIED.
zotii

DATED this _ _- day of January, 2009.
RINGERT LAW CHARTERED

by:

Q-:-P ~
James G. Reid
David P. Claiborne
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JAMES G. REID, ISB #1372
DAVID P. CLAIBORNE, ISB #6579
RINGERT LAW CHARTERED
455 S. Third, P. 0. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
Attorneys for Defendant Wesley C. Prouty

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*
*
*

JOHN STEM,

)
Plaintiff,

vs.
CITY OF GARDEN CITY, IDAHO, and
WESLEY C. PROUTY,
Defendants.

Case No. CV PI 0806177

)
)
)
)
)
)
)
)
)
*

REPLY MEMORANDUM IN SUPPORT
OF DEFENDANT WESLEY C.
PROUTY'S MOTION FOR SUI'vHv1ARY
JUDGMENT

*
*

THE ISSUES
Before the Court is Defendant Wesley C. Prouty's Motion for Summary Judgment. From
the briefing, it is apparent that the following issues must be decided by the Court:
1.

Whether, under Idaho law, Plaintiff John Stem's relationship with Defendant Wesley C.
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Prouty, al the time of the subject accident, was one of invitee or licensee?
2.

Whether, under Idaho law, Prouty knew or should have known that the subject water
meter lid could not withstand the weight of a loaded forklift?

Prouty submits that Stem was a licensee. Prouty further submits that he neither knew, nor should
have known, that the subject waler meter lid could not withstand the weight of a load forklift.

PLAINTIFF HEAVILY RELIES UPON FACTS THAT HA VE
NO EVIDENTIARY SUPPORT IN THE RECORD
Plaintiff, in his opposition memorandum ,sets forth a number of purported facls at pages
2 through 4. A number of these pllrporled facts, which are then heavily relied upon to support
Plaintiff's legal argument, are totally devoid of any evidentiary support based upon the record
establish relative to the instant motion, and likewise unsupported by any discovery conducted to
date.

First, Plaintiff purports that the subject water meter lid was only rated for 2,000 pounds.
The record does not support this contention. While several people have surmised, guessed and
conjectured that 2,000 pounds was the load rating for the lid, no qualified person has provided
admissible evidence as to the actual manufacturer of the lid, or its load capacity. Further, no
engineer has been employed by Plaintiff to analyze the lid and make such determinations. All
that is kno\vn about the subject lid is that it contains the word '"WATER" on its top-side, and the
word '"CHINA'' on its under-side. There is absolutely no support, with adequate foundation. for
any statement that the water meter lid was only rated for 2,000 pounds.

Second, Plaintiff purports that forklifts did not begin using the subject premises until
19976-97 when an additional service door was installed in the back loading/unloading area. This
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statement is completely untrue. The record demonstrates that an overhead service door existed
prior to 1992 and that forklifts began using as early as 1992. See Deposition of Wesley C.

Prouty, at pp. 88-89. Whether forklifts were used before 1992 has not been established in the
affirmative or negative - it is simply unknown. See id. It is without dispute that the location of
the subject accident is an area used for operating forklifts for purposes of loading and unloading
since at least I 992, and that before 1992 the area had an overhead door lo accommodate loading
and unloading with forklifts.

Third, Plaintiff purports that the area where the accident happened was engineered as a
parking lot. This statement is drawn from thin air. No witness has been deposed stating such.
No architectural or engineering renderings have been submitted showing such. No engineer has
opined as such. All that is known is what is stated in the foregoing paragraph - that the bu ii ding
was already equipped to accommodate loading and unloading with forklifts in 1992. and that it
was actually used in that manner as early as 1992, if not earlier.

Fourt!z, Plaintiff purports that the use of the premises was modified in 1996-97. Plaintiff
rnischaraclerizes what happened in 1996-97. Plaintiff would have the Court believe that changes
to the building were made that changed the actual manner in which the property was utilized.
This is a gross overstatement. As stated above, the premises were equipped to accommodate
loading and unloading with forklifts through an overhead service door at the time Prouty took
possession in 1992. In 1992, Prouty began using the area where the subject accident happened lo
load and unload product with forklifts and ferry it to the premises interior through a service door.
All that happened in 1996-97 was that an additional service door was installed lo accommodate
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two separate tenancies within the building. The use of the area where the accident happened did
not change as a result - it remained the same.

Fifth, Plaintiff purports that the water meter lid was fractured, cracked and infected with
rust before the subject accident, and that the same was clearly visible. Plaintiff references the
Court to post-accident photographs of the lid. However, Plaintiff references no affidavit or
deposition testimony establishing foundation for the statement. Of course the lid was fractured
and cracked when the photographs were taken - the lid had shattered in the accident. There is no
testimony, and no foundation, for the indication that before the accident an inspection of the
water meter lid would have revealed cracks and/or fractures. Likewise, no showing has been
made that a pre-accident inspection would have revealed any concern as to the structural integrity
of the water meter lid.

Sixth, Plaintiff purports that Prouty failed to obtain a building permit for the building
alterations (including location of an additional overhead service door) completed in 1996-97.
This statement in unsupported by the record. The record establishes only that Prouty was
obviously mistaken when he indicated Budd Landon obtained the building permit. However, this
docs not eviscerate Prouty's testimony that he believes a building permit was obtained - it simply
establishes that Budd Landon, a person who only performed a minor role in the construction, did
not obtain the permit. Prouty"s testimony that he believes a building permit was obtained
remains, and is undisputed. Sec Deposition of Wesley C. Prouty, at pp. 57. The deposition
testimony of the Garden City agent, Robert Ruhl, does not establish that a building permit was
not obtained by Prouty or his contractor. Ruhl's testimony simply established that Garden City
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has inaccurate records of building permits obtained prior to 2005, meaning the City cannot say
with certainty whether pre-2005 construction projects were or were not permitted. See

Deposition of Robert E. Ruhl, at pp. 95-99. The record establishes only that Prouty believes he
obtained a permit for the 1996-97 work, and that Garden City cannot locate the record because of
its prior poor record retention. Plaintiff has not come forth with any evidence that a building
permit was not obtained.

PLAINTlFF WAS A LICENSEE AS TO DEFENDANT PROUTY
For the reasons stated in Prouty' s opening memorandum, Prouty contends that Plaintiffs
relationship vvith him was one of a licensee. Plaintiff was an employee of Prouty's lessee. As
such. Prouty did not obtain any direct economic benefit from Plaintiff's presence on the property.
However. as Prouty"s lessee's employee, Plaintiff entered the property with permission. making
him a licensee.
Plaintiff argues that Keller v. Holiday Inns, Inc., l 05 Idaho 649 (Ct. App. 1983),
establishes that employees of a lesser are invitees of the landowner. This argument is misplaced.

First, the Keller case cited by Plaintiff was the opinion of the Idaho Court of Appeals,
although not cited as such in Plaintiffs brief. The Idaho Court of Appeals' decision in~=
was not followed by the Idaho Supreme Court. See Keller v. Holiday Inns, Inc., 107 Idaho 593

(1984). As such, the Keller case cited by Plaintiff has no precedential value. The Idaho Supreme
Court significantly narrowed the holding of the Idaho Court of Appeals in the farmer's Keller
decision.

Second, the Idaho Court of Appeals opinion in Keller is distinguishable from the present
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situation. In Keller, the landowner was aware of the dangerous condition and permitted its lessee
to place the dangerous condition on the property. In the present situation, Prouty had no
awareness of the alleged dangerous condition, which he did not authorize and which existed
he fore his possession and ownership.

Finally, even if Keller has some marginal applicability, the strength of its holding is
narrowed by the more recent holding in Holzeimer v. Johannsen, 125 Idaho 397 ( 199.i ).
Holzeimer reaffirms that an invitee is one who enters the landO\vner·s property to confer an
economic benefit to the landowner, not to others, by fulfilling a purpose of the landowner.
Plaintiff provided nothing of the such to Prouty. Plaintiff visited the property of Prouty with the
permission of Prouty to pursue Plaintiffs employer's purposes, not those of Prouty. :\s such.
Plaintiff's relationship with Prouty \Vas one of a licensee.

DEFENDANT PROUTY HAD NO DUTY TO INSPECT
THE SUBJECT WATER METER LID
Prouty did not have a duty, imposed by law, to inspect the water meter lid. Even
assuming Plaintiff was an invitee of Prouty, then the duty owed by Prouty to Plaintiff was to ( l)
warn of hidden or concealed dangers actually known to Prouty, (2) to keep the land in a
reasonably safe condition, and (3) to warn of hidden or concealed dangers which Prouty should
have knO\vn of by the exercise of reasonable care. Walton v. Potlatch Corp., 116 Idaho
892( 1989). The hidden or concealed danger at issue in this action is the inability of the water
meter lid to withstand the weight of a loaded forklift. Clearly, the law does not impose a duty of
inspection. Presumably, however, Plaintiff is contending that the exercise of reasonable care
req uircd inspection. This argument is without merit based on the undisputed facts.
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Clearly, it is without dispute that Prouty had no actual knowledge of the alleged hidden
danger. Prouty had been operating loaded forklifts in the subject area since 1992 without
incident. No person ever told him about the hidden danger. He had concern about a depression
around another water meter lid, but had no issues with the one that broke. Without actually
knowkdge, he had no reason to inspect, and nothing of which to warn Plaintiff.
Also, Prouty, in the exercise of reasonable care, had no reason to inspect and inquire of
the load capacity of the water meter lid since it was placed, owned and maintained by Garden
City. Sec Deposition of Robert E. Ruhl, at pp. 21. Prouty, having no actual control of the lid,
had no reason to inspect the lid. Under all appearances, it was clear that Garden City was in
charge of inspecting the lid and ensuring its integrity for its purpose.
Furthermore, the issue of inspection of the lid pre-accident is a red herring. There is no
evidence that if the lid had been inspected before the accident, the hidden danger - that the lid
could not hold a loaded forklift - would have been revealed. Plaintiff has proffercd no such
evidence. Inspection of the lid does not reveal any of its specifications, nor does it reveal its
manufacturer. There is no evidence in the record that an inspection would have revealed the
alleged hidden danger that is the subject of this action, and therefore inspection would have been
useless.
Plaintiff further contends inspection was warranted when the use of the area changed, for
which Plaintiff cites no authority. As argued above, Prouty never changed the use of the area
where the accident happened. The subject area was used for loading and unloading product with
forklifts as early as I 992.
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DEI<'ENDANT PROUTY DID NOT BREACH ANY STATUTORY DUTY

Plaintiff contends there is evidence of negligence on lhe part of Prouty due to his failure
to obtain a building permit for the 1996-97 service door installation. This argument has no
factual support. As shown above, there is no evidence that Prouty did not get a building permit.
The testimony is that a building permit was obtained, but it cannot be located at Garden City
because records are lost or missing due to no fault of Prouty. There is also no evidence in the
record that application for a building permit to install a service door would have resulted in
inspection and engineering review of the loading/unloading exterior surface lot. Plaintiffs
argument that it would have triggered such is rank conjecture and speculation unsupported by
any qualified testimony.
Plaintiff also argues Prouty had a duty repair and maintain the water meter lid by reason
of Garden City Code § 6-2-9. However, that section refers to responsibility for private service
pipes and fixtures. Fixtures are private appliances such as sinks, toilets, fountains and the like.
Pipes are those providing water service to the private fixtures. Water meters, and their lids, arc
property of Garden City, and are repaired and maintained by Garden City. Garden City Code§
(1-2-7. Garden City also owns and is responsible for the city water service lines, which include

pipes running from the city water main to and including the water meter. Garden City Code § 61-2. Garden City has admitted in this litigation it was responsible for the repair and maintenance
or the subject water meter lid.
DEFENDANT PROUTY HAD NO ACTUAL KNOWLEDGE
OF THE DANGEROUS CONDITION

Prouty had no actual knowledge of the alleged hidden danger - that the water meter lid
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could not hold a loaded forklift. There is no evidence Prouty had such knowledge before the
accident. All that has been established is that before the accident Prouty was concerned about a
surface depression around a completely different lid making forklifts unstable, and that as such
he told his employees not drive through the depression. This is undisputed. There is no
indication Prouty knew before the accident that the water meter lids could not withstand the
weight of a loaded forklift.

DEFENDANT PROUTY CANNOT BE IMPUTED \VITH KNO\VLEDGE
OF THE DANGEROUS CONDITION
Plaintiff argues Prouty is imputed with knowledge of the dangerous condition because he
created the condition. However, Prouty did not manufacture or install the lid. He had no
ownership of the lid. He was not responsible for its repair or maintenance. Prouty never
changed the character or use of the area where the lid was placed. As such, Prouty did not create
the dangerous condition and cannot be imputed with knowledge of the same.

CONCLUSION
For the above and foregoing reasons, and for those stated in the Memorandum in Support

o/Defendanl Wesley C. Prouty 's :\4otionj(Jr Summary Judgment. Defendant Prouty"s Jvfotion for
Summary Judgment ought to be GRANTED.
DATED this_,__ day of January, 2009.

BY:
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CERTIFICATE OF SERVICE
I hereby certify that on this--'"'--'""'- day of January, 2009, a true and correct copy of the
foregoing was served upon all parties listed below by:

()
()

U.S. Mail, postage prepaid
hand delivery

express Mail
facsimile

Douglas W. Crandall
Attorney at Law
420 W. Main Street, Suite 206
Boise, TD 83702
Jeffrey T. Sheehan
Attorney at Law
420 W. Main Street, Suite 206
Boise, 10 83702
James J. Davis
406 W. Franklin Street
P.O. Box 1517
Boise, 10 83701

James
David
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DAVID P. CLAIBORNE, ISB # 6579
RJNGERT LAW CHARTERED
455 South Third Street
P.O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
E-mail: dpc~~~ringertlaw.com
Attorneys for Defendant Wesley C. Prouty

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JOHN STEM,
Plaintiff,
vs.

Case No. CV-PI-08-06177

MEMORANDUM IN OPPOSITION TO
MOTION TO ALLOW SECOND
AMENDED COMPLAINT

CITY OF GARDEN CITY, IDAHO and
WESLEY C. PROUTY,
Defendants.

COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of record,
Ringert Law Chartered, and submits this memorandum in OPPOSITION to Plaintiffs Motion to
Allow Second Amended Complaint filed on or about January 12, 2009 and set for hearing on
January 27, 2009.

1.

BACKGROUND.
Plaintiff John Stem (herein ''Stem") filed his Complaint and Demand for Jury Trial on April
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2, 200t-l. Therein, Stem alleges personal injuries arising from a work-related forklift accident on
November 29, 2006. At that time, Stem contends he was in the employ of Custom Rock Tops, Inc.
(herein ··Custom Rock Tops"). Stern also contends that Custom Rock Tops was then the tenant of
Defendant Wesley C. Prouty (herein --Prouty"). Stem alleges that his accident was cnused by the
negligent acts or omissions of Prouty, under a theory of premises liability, and/or Defendant City of
Garden City, ldaho (herein "'Gm-den City"'), under a theory of ordinary negligence.
Prouty and Garden Cily have denied Lhe allegations of Stem. The parties have conducted
extensive written discovery and depositions. Stem previously sought amendment of his Complaint
to add a cause of action against Prouty based upon a Lheory regarding IDAIIO CODE* 6-320. Stem
wished to add a statutory claim contending that pursuant to IDAHO CODE§ 6-320 he could recover
damages for personal injuries occasioned by Prouty" s alleged statutory violations. The Court denied
such amendment.
Stem now seeks, yet again, to amend his complaint, again to allege negligence by reason of
alleged statutory violations. For the reasons set forth herein, amendment ought not be allowed.

II.

STANDARD OF REVIEW.
A motion seeking amendment of a pleading is governed by Rule 15 of the IDAHO RULES OF

CIVIL

PROCEDURE.

Rule 15 allows a party to amend a pleading, with leave of Court, where

responses to the pleading have already been made. I.R.C.P. I 5(a). Leave to amend ··shall be freely
given when justice so requires.''

lih

The Court's decision whether to grant a motion for leave to file

an amended pleading is subject to its discretion, only subject to review upon appeal for abuse of
discretion. Raedlcin v. Boise Cascade Corp., 129 Idaho 627, 631 (1996).
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Despite the discretionary standard, the appellate courts insist upon lower courts articulating
a reason for denying a party's motion for leave to file an amended pleading. Idaho Schools for Equal
Opportunitv v. Idaho Board of Education, 128 Idaho 276, 284 ( 1996). Generally, if the underlying
facts raised in a motion for leave to file an amended pleading provide proper grounds for some relief,
the motion should be granted to afford the party an opportunity to test his or her claim and its merits.
Id. Leave to file an amended pleading should be freely given in the absence of undue delay, bad
faith, or dilatory motive by the movant or undue prejudice upon the non-movant.
refusal of such a motion, without any justifying reason, is an abuse of discretion.

hi. Outright

lc1 In determining

whether to grant such a motion the court may consider whether the proposed amendment states a
proper claim, but the sufficiency of the evidence supporting the amendment is not a proper mailer
to be assessed. Christensen Family Trust v. Christensen, 133 Idaho 866, 871-72 (1999).

Ill.

ARGUMENT.
De fondant Prouty contends that the amendment ought not be allowed for the reasons sci forth

in the Reply Memorandum in Support of' Defendant Wesley C'. Prouty 's Jfotion for Su111111w:i·
.Judgment, which is filed herewith.
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IV.

CONCLUSION.
Forthe above and foregoing reasons. Plaintiff'sMotio11 to Allow SecondAnw11ded Complaint

ought to be DENIED.
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing document was served on the
following on t h i s ~ day of January, 2009 by the following method:

DOUGLAS W. CRANDALL
ATTORNEY AT LAW
420 W. Main St., Ste. 206
Boise, Idaho 83702

Allomey for l'laimij]'

[_] U.S. First Class Mai], Postage Prepaid
[_J U.S. Certified Mail, Postage Prepaid
[_] FederaJ Express
[_] _}{and Delivery
Facsimi1e
[_] Electronic Mail

[_vf

JEl<'FREY T. SHEEHAN
ArrORNEY AT LAW
420 W. Main St.. Ste. 206
Boise, Idaho 83702
Allomey for Plaintiff

[_] U.S. First Class Mail, Postage Prepaid
[_J U.S. Certified Mail, Postage Prepaid
[_] Federal Express
[_!. Hand Delivery
[_~ Facsimile
[_] Electronic Mail

JAMES .J. DAVIS
ATTORNEY AT LAW
406 W. Franklin St.
P.O. Box 1517
Boise, Idaho 83701
Attomeysfor DLfcndant City of Garden Cizy

[_J

U.S. First Class Mail, Postage Prepaid
[_] U.S. Certified Mail, Postage Prepaid
[_j Federal Express
[ _ytland Delivery
[_~ Facsimile

[_] E'. ectro/niJMail
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Douglas W. Crandall, ISB No. 3962
CRANDALL LAW OFFICE
Veltex Building
420 W. Main Street, Suite 206
Boise, ID 83702
Telephone: (208) 343-1211
Facsimile: (208) 336-2088
Jeffrey T. Sheenan, ISB No. 7263
SHEEHAN LAW OFFICE
Veltex Building
420 W. Main Street, Suite 206
Boise, Idaho 83702
Telephone: (208) 287-4499
Facsimile: (208) 336-2088
Attorneys tor Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JOHN STEM,
Plaintiff,

Case No. CV-Pl-08-06177

vs.

PLAINTIFF'S 26(b)(4) STATEMENT
CITY OF GARDEN CITY, IDAHO and WESLEY C.
PROUTY,
Defendants.

The Plaintiff, JOHN STEM, by and through his counsel of record, and Douglas W.
Crandall Jeffrey T. Sheehan, herewith submits the following statement pursuant to I.R.C.P
26(b) (4) and the Scheduling Order entered in this case dated October 14, 2008:

I. NON-MEDICAL EXPERTS
Valuation of Economic Loss Expert:
(a)

Richard Slaughter
Richard Slaughter Associates
907 Harrison Boulevard
Boise, Idaho 83702
Telephone and Fax: (208) 345-9633
Cell: (208) 850-1223

PLAINTIFF'S 26(b)(4) STATEMENT - 1
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Summary of Expert Opinion: Mr. Slaughter is expected to testify regarding
the valuation of economic loss of Mr. John Stem Plaintiff.

Mr. Sla1..1ghter's analysis,

methodoly and qualifications are set forth on the attached report entitled "Valuation of
Economic Loss" annexed hereto and incorporated herein as Exhibit No. One (1 ). Mr.
Slaughter values Mr. Stem's present value of Mr. Stem's future net loss at $525,419 and
the present value of his loss up to February 1, 2009 at $52,126.00 for a total economic loss
of $577,545.00.
Summary of Expert's Qualifications: See appendix "B" to Mr. Slaughter's
report.
Prosthetic Expert; Life Care Plan for Mr. Stem's Prosthetic Legs
(b)

William Karcher, Prosthetist
Idaho Orthotic and Prosthetic
2054 S. Eagle Road
Meridian, ID 83642
Telephone: (208) 884-1294

Summary of Expert's Opinion: Mr. Karcher is expected to testify regarding the
process of working with Mr. Stem's physicians and fitting Mr. Stem for a prosthetic device
for his below knee amputation as more fully described in l'v1r. Karcher's progress reports
dated May 30, 2007 through June 16, 2008, and provided to Defendants' counsel. In
addition, Mr. Karcher will testify that Mr. Stem's prosthesis is medically necessary requiring
prosthesis with accompanying component parts as set forth in his records.
Mr. Karcher is expected to testify regarding the proper care and treatment of Mr.
Stem's below knee prosthesis including the usual and customary charges over a lifetime of
care. Mr. Karcher has prepared a summary report, annexed hereto and incorporated
herein as Exhibit No. Two (2). Mr. Karcher estimates, within a reasonable degree of

000390
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professional certainly, that the cost of a right below knee prosthetic leg with a pro/prio foot
is $28,278.00 every three (3) years, that the cost of a right below knee back up leg is
$13,118.00 every three (3) years, and the cost of a right below knee exercise swim/leg is
$13,118.00 every three (3) years. In addition, Mr. Karcher is expected to testify that the
cost of reasonable and necessary repairs, maintenance, liners, socks, and antiperspirant
powder will cost $4,789.00 every year. Thus, the approximate reasonable and necessary
care and treatment for a below knee amputee, such as Mr. Stem, is $926,738.00 for the
legs and replacements on an every three (3) year cycle plus $286,800.00 for reasonable
care, repairs, maintenance, liners, socks and antiperspirant powder. The total expected
costs attendant to Mr. Stem's below knee prosthetic care and treatment is $1,121,538.00
unadjusted for inflation.

Mr. Slaughter, Plaintiff's economic loss expert will provide a

present value calculation based on the inflation and discount rate assumptions set forth in
Mr. Slaughter's report.
Summary of Expert's Qualifications:

Mr. Karcher is owner and operator of Idaho

Orthotic and Prosthetic and have more than fifteen years (15) years working with amputees
in recommending and fitting appropriate prosthetic devices. A resume has been requested
and will be produced when available.
Vocational Rehabilitation Expert
(c)

Beth Cunningham, M.A. CRC, CVE
June Fontes
Community Partnerships of Idaho, Inc.
3076 North Five Mile Road
Boise, Idaho 83713
Telephone: (208) 376-4999
Fax: (208) 376-4988
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Summary of Expert's Opinion:

Ms. Cunningham, upon referral from the Idaho

Industrial Commission vocationally evaluated Mr. Stem to determine his vocational abilities.
Vocational evaluation services utilize interest, academic, and aptitude testing to help
individuals identify a feasible vocational goal. Services which may be needed to help
individuals to obtain and maintain employment are also recommended.
Ms. Cunningham's and Ms. Fontes have prepared a report, annexed hereto and
incorporated herein along with both of their resume's as Exhibit No. Three (3), which
indicates, in pertinent part, that the Career Ability Place Survey (CAPS) test reveals that
Mr. Stem's mechanical reasoning is in the 1ih percentile, his spatial relations is in the 8
percentile, his verbal reasoning is in the 2

nd

percentile, his numerical ability is in the 2

th

nd

percentile, his language usage is in the 1ih percentile, his word knowledge is in the 8

th

percentile, his perceptual speed and accuracy is in the 1ih percentile, his manual speed
an dexterity is in the 1ih percentile. Mr. Stem's test scores indicate low, very low and
below average performance in all areas of the CAPS.
comprehension is in the 22

nd

In addition his reading

percentile, again which is low. Given Mr. Stem's background

and testing, he may be able to work as a taxi cab drive with appropriate modifications being
made to his vehicle, or other sedentary positions which do not require significant aptitude
or skills.
Summary of Qualifications: June Fontes is a Vocational Evaluator and Employment
Specialist. Ms. Fontes has worked for CPI for over nine years. She has a Bachelors degree
with an emphasis in Therapeutic Recreation in psychiatric settings, and is skilled with the
use of assessment and evaluation tools used for vocational testing and she is very
knowledgeable of many vocations. She is also aware of the vocational resources in the
community and this assists her in making her recommendations to the people she serves.
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Beth Cunningham, Director of the Employment Department.

Ms. Cunningham has a

Master of Arts degree in Rehabilitation Counseling with an emphasis in Vocational
Evaluation.

She is a Certified Rehabilitation Counselor and a Certified Vocational

Evaluator. She has worked for Community Partnerships of Idaho since 1997. Prior to this
position, Ms. Cunningham worked as an IDVR Counselor with a school-to-work caseload in
Caldwell and worked in Denver as a Vocational Evaluator. Ms. Cunningham also oversees
Independent Living Evaluations and the initial evaluation for Veteran's referred from the VA
Voe Rehab.
Professional Engineering Expert:
(d)

Mark L. Hedge, P.E.
Lochsa Engineering
6345 South Jones Boulevard, Suite 100
Las Vegas, Nevada 89118
Telephone: (702) 365-9313
Fax: (702) 365-9317
Summary of Expert's Opinion:

Mr. Hedge will testify concerning the 1996-97

modification to 4684 Chinden Boulevard performed by Defendant Wes Prouty. He will
testify that at the time of said modification, the 1994 Uniform Building Code was in effect in
Garden City, Idaho. Mr. Hedge will explain the applicable portions of the Building Code, as
well as the underlying rationale for the Uniform Building Code.

It is anticipated his

testimony will be directed at the safety of individuals who come into contact with existing
buildings and structures. Mr. Hedge will testify concerning the building permit process,
including but not limited to, the reasoning behind the permit process, as well as the
necessity of Defendant Wes Prouty to have obtained a building permit prior to modifying
his property in 1996-97. Specifically, Mr. Hedge will address the issue of Prouty's decision
to incorporate a service door on the property located on 4684 Chinden Boulevard which
would allow the anticipated use of forklifts. This would have included a building perl!JOOCS g
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appropriate engineering prior to the issuance and approval of such modification.

Mr.

Prouty's failure to obtain the permit for the 1996-97 modification was a violation of Sections
106.1 and 106.2 and 106.3 of the Uniform Building Code. Mr. Hedge will further testify that
had the appropriate engineering been completed prior to the 1996-97 modification, the
water valve covers would have been examined for strength as they were to be subjected to
a new use, i.e., heavy forklift usage occurring in the area where the water valves were
located. Discovery of the inadequate water valve covers would like have been gleaned in a
proper engineering study. Mr. Hedge will opine and discuss the water valve covers as they
existed at the time of the accident. Such testimony will include, but not be limited to, the
fact that the water valve which broke, causing the accident in question, was inadequate for
use with forklifts and that Mr. Prouty, as owner of the property, should have taken steps to
have the area surveyed by an engineer prior to his remodel in order to assure that all
appropriate safety measures were in place in the event forklifts were operated in the area.
Additionally, expert Mark Hedge will opine that Mr. Prouty was negligent in failing to
obtain the building permit and the requisite engineering pursuant to the 1994 Uniform
Building Code, and that Defendant Wes Prouty, throughout his ownership of 4684 Chinden
Boulevard, would have needed to make periodic inspections of the water valve covers to
assure that they were in good condition, i.e., free from cracks, rust, etc. Had Mr. Prouty
incorporated some type of regular examination of the water valve covers, he should have
discovered, with a reasonable degree of investigation, the condition of the valve covers and
their inadequacy for accommodating forklift operation.
Summary of Expert's Qualifications:

See attached resume of Mark L. Hedge,

annexed hereto and incorporated herein as Exhibit No. Four (4).
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II. MEDICAL EXPERTS
Mr. Stem's Treating Physicians and Medical Care Providers: All treating physician's
opinions will be stated within a reasonable degree of medical certainty that (i) the treatment
provided was reasonable and medically necessary for Mr. Stem's medical care; (ii) the
treatment was caused by the accident of November 29, 2006; (iii) the charges and fees
incurred and recommendations given are within the usual and customary charges for
Boise, Idaho practitioners providing the same or similar services and represent fair and
reasonable charges for the services provided; and (iv) that the basis for their opinions are
set forth in the reports provided during discovery and identified in this 26(b)(4) statement.
(e) Gregory P. Schweiger, M.D. (treating physician)
Orthopaedic Associates
901 North Curtis, Suite 501
Boise, Idaho 83706
Telephone: (208) 378-2868
Fax: (208) 367-2877
Summary of Expert's Opinion: Dr. Schweiger is expected to testify regarding the
care and treatment of Mr. Stem's right lower leg injury and the care and treatment thereof in
terms of initial, multiple surgeries, orthopedic evaluation and rehabilitation. Dr. Schweiger is
further expected to testify regarding Mr. Stem's right leg care, and ultimately the belowknee amputation area of excoriation and in conformity with reports dated November 29,
2006 (operative report), December 15, 2006 (operative report), December 18, 2006
(operative report), December 22, 2006 (operative report), December 26, 2006 (operative
report), December 29, 2006 (operative report), January 2, 2007 (operative report), January
5, 2008 (operative report), January 8, 2007 (operative report), January 11, 2007 (operative
report),

January 17, 2007, January 26, 2007, January 29, 2007, February 2, 2007,

February 21, 2007. February 28, 2007, March 14, 2007, March 28, 2007, April 11, 2007,

000395
PLAINTIFF'S 26(b)(4) STATEMENT - 7

April 25, 2007, July 24, 2007, August 14, 2007, the physical therapy discharge summary
and follow up visits on February 7, 2008 and February 14, 2008. Copies of all reports,
physical therapy and visit notes have been produced to Defendants.
Dr. Schweiger is also expected to testify regarding Mr. Stem's medical progress as
reflected in progress notes dated December 15, 2006, January 31, 2007, February 9, 2007,
February 15, 2007, February 23, 2007, February 28, 2007, March 7, 2007, March 28, 2007,
April 16, 2007, April 23, 2007, May 9, 2007, June 13, 2007, August 15, 2007, August 29,
2007, October 17, 2007, December 12, 2007, copies of which have been produced to
Defendants.
Summary of Qualifications: See attached resume of Gregory P. Schweiger, M.D.
annexed hereto and incorporated herein by reference as Exhibit No. Five (5).
(f) Michael M. McMartin, M.D. (treating physician)
Boise Physical Medicine and Rehabilitation
1000 North Curtis Road, Suite 202
Boise, Idaho 83706
Telephone: (208) 377-3435
Fax: (208) 377-3147
Summary of Expert's Opinion: Dr. McMartin is expected to testify regarding all
aspects of Mr. Stem's care and treatment from the date of the accident on November 29.
2006 until the time of bis final discharge from his care on January 15, 2008. Further Dr.
McMartin will testify that all medical care and treatment and all charges incurred as
reflected on Exhibit No.Six(6) are usual and customary charges for the care and treatment
provided to Mr. Stem. Through July 8, 2008, the total medical expenses incurred were
$416,309.64. Copies of all bills have been produced to Defendants during discovery.
Dr. McMartin is expected to testify regarding his care and treatment of Mr. Stem as
summarized in his reports dated February 6, 2007, March 1, 2007, March 20, 2007, May
11, 2007 (indicating Mr. Stem as being permanently and totally disabled to perfo0i){)YJ g
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work activities and that his timeline for being permanent and totally disability is lifelong),
June 28, 2007, August 7, 2007, August 15, 2007, September 27, 2007, November 6, 2007
and December 4, 2007.
Dr. McMartin is further expected to testify regarding Mr. Stem's admission to the
Idaho Elks Rehabilitation Hospital from April 27, 2007 through May 4, 2007 and the
discharge diagnoses listed one (1) through eight (8).
Dr. l'vlcl'vlartin is further expected to testify regarding Mr. Stem's need for wheelchair
and the need for a ramp to the home, and truck modifications as set fortl1 in his letter dated
March 20, 2007.
Dr. McMartin is further expected to testify that Mr. Stem suffered permanent and
severe injuries which, within a reasonable degree of medical certainly, were caused by the
forklift accident of November 29, 2006. Dr. McMartin will testify that Mr. Stem has an
impairment rating of thirty-eight percent (38%) as shown in report dated January 15, 2008,
consisting of right below-knee amputation of thirty-two percent (32%), neurogenic and
phantom pain disorder, chronic of five percent (5%), and DRE lumbar category II of five
percent (5%) for a total of thirty-eight percent (38%).
Dr. McMartin will testify regarding the regimen, cost and effectiveness of all
medications prescribed to John and that the prescriptions were reasonably necessary to
his care and treatment, within a reasonable degree of medical certainty. A resume has
been requested and will be produced when available.
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Summary of Qualifications:
(g) Raymond Otto, M.D.
Margaret Doucette, D.O
Center for Wound Healing and Hyperbolic Medicine
600 North Robbins Road
Boise, Idaho 83701
Telephone: (208) 489-5800
Fax: (208) 489-4060
Summary of Expert Opinion:

Ors. Otto and Doucette are expected to testify

regarding Mr. Stem's wound care and treatment throughout his rehabilitation.

Their

opinions are set forth in the reports provided during discovery and produced with the other
medical records.
(h) Christy Jerred, EMT-P
Orrin Hansen, EMT-P
Ada County Paramedics
5078 Glenwood Street
Boise, Idaho 83714
Telephone: (208) 287-2950
Fax: (208) 287-2999
Summary of Expert's Opinion: Emergency Medical Technicians, Christy Jerred and
Orrin Hansen are expected to testify regarding their care, treatment and observations of
Mr. Stem at the time of the accident of November 29, 2006 as reflected in their report
dated November 29, 2006 including that the Plaintiff was conscious and in extreme,
excruciating pain requiring pharmacological control.
(i) Douglas G. Smith, M.D.

Harborview Medical Center
Orthopedic Clinic
325 Ninth Avenue
Seattle, Washington, 98104
Telephone: (206) 744-3462
Fax: (206) 744-8849
Summary of Expert Opinion: Dr. Smith will testify that he performed an second
opinion evaluation for Mr. Stem's options in terms of amputation at or above the knee,
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waiting for appropriate healing and performing a below the knee amputation, and continued
salvage effort with his foot (See report dated February 13, 2007).

U) Jared Heiner, M.D.
Mountain States Urology
nd
222 North 2 Street
Boise, Idaho 83702
Telephone: (208) 381-4700
Fax: (208) 381-4977
Summary of Expert Opinion: Dr. Heiner will testify regarding Mr. Stem's erectile
dysfunction in reports dated April 8, 2008 and July 11, 2008.
(k) Robert F. Calhoun, PhD
Mountain States Counseling and Psychiatric Services
N Allumbaugh Street
Boise, Idaho 83704
Telephone: (208) 463-0202
Fax: (208) 463-0205
Summary of Expert's Opinion: Dr. Calhoun is expected to testify in conformity with his
reports dated February 6, 2007 and March 5, 2007, March 20, 2007, March 27, 2007, May
3, 2007, July 11, 2007, July 26, 2007, September 18, 2007, October 9, 2007, October 18,
2007, October 23, 2007, December 18, 2007.
Dr. Calhoun is further expected to testify regarding his assistance to Mr. Stem in
connections with grief related to the loss of a limb, depression, vocational issues, sleep
hygiene techniques, relaxation techniques, and pain management without opioids. Dr.
Calhoun also has considered whether Mr. Stem suffers from Post Traumatic Stress
Disorder.
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(I) Idaho Elks Rehabilitation Hospital
Occupational Therapy
Various Physical Therapists
Rachael E. Harkin, PT
George Hage, OTR/L
600 N. Robbins Road
Boise, ID 83702
Telephone: 489-4619
Fax: 489-4064
Summary of Expert's Opinion:

See physical and occupational therapy notes and

progress reports provided during in discovery.
(m)Hands On Physical Therapy
Brenda Chow, R.P .T
5255 Overland Road
Boise, Idaho 83705
Telephone: (208) 338-9486
Fax: (208) 338-9586
Summary of Expert's Opinion: Ms. Chow is expected to testify regarding complaints
Mr. Stem had in his lower thoracic, gluteal and lumbar areas, especially on the right side. In
addition, Mr. Stem complained of intermittent stabbing pains. Ms. Chow is expected to
testify in conformity with 11er finding and plan set forth in reports dated June 1, 2007 to
include treatment to consist of the modalities indicated, soft tissue mobilization and trigger
point release techniques; stretching, mobilizing and stabilization exercise programs. Further
Ms. Chow will state that the physical therapy regimen was necessary to address the
patient's concerns.
(n) Thomas J. Coffman, MD. (treating physician)
125 East Idaho Street
Boise, Idaho 83712
Telephone: 338-0148
Fax: 336-4027
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